University of Washington School of Law

UW Law Digital Commons
King County Superior Court Documents

School Finance Litigation: McCleary v. State of
Washington

10-21-2009

Reporter's Verbatim Report of Proceedings, Wednesday, October
21, 2009, Volume XXV [Pages 5411-5659] 07-2-02323-2

Follow this and additional works at: https://digitalcommons.law.uw.edu/king

Recommended Citation
"Reporter's Verbatim Report of Proceedings, Wednesday, October 21, 2009, Volume XXV [Pages
5411-5659]" 07-2-02323-2. King County Superior Court Documents. 298.
https://digitalcommons.law.uw.edu/king/298

This Transcript is brought to you for free and open access by the School Finance Litigation: McCleary v. State of
Washington at UW Law Digital Commons. It has been accepted for inclusion in King County Superior Court
Documents by an authorized administrator of UW Law Digital Commons. For more information, please contact
cnyberg@uw.edu.

5411
1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

2

IN AND FOR KING COUNTY

3

_______________________________________________________

4

MATHEW and STEPHANIE McCLEARY,
)
on their own behalf and on
)
behalf of KELSEY and CARTER
)
McCLEARY, their two children in ) SUPREME COURT OF WA
Washington's public schools;
) No. 84362-7
ROBERT and PATTY VENEMA, on their)
own behalf and on behalf of HALIE)
and ROBBIE VENEMA, their two
)
children in Washington's
)
public schools; and NETWORK
)
FOR EXCELLENCE IN WASHINGTON
)
SCHOOLS ("NEWS"), a state-wide
)
coalition of community groups,
)
public school districts, and
)
education organizations,
)
)
Petitioners,
) KING COUNTY CAUSE
) No. 07-2-02323-2 SEA
vs.
)
)
STATE OF WASHINGTON,
)
)
Respondent.
)
______________________________________________________
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Heard before the Honorable John P. Erlick, at King
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County Courthouse, 516 Third Avenue, Room W-1060,
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Seattle, Washington.
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THOMAS F. AHEARNE, CHRISTOPHER G. EMCH, and
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WILLIAM G. CLARK and CARRIE L. BASHAW, Assistant
Attorney Generals, appearing on behalf of the
Respondent.
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1

SEATTLE, WASHINGTON

2

WEDNESDAY, OCTOBER 21, 2009

3

MORNING SESSION - 9:00 A.M.

4

--oOo--

5

THE COURT:

6

Good morning.

Please be seated.

We're on the record in matter of

7

McCleary, et al, versus State of Washington.

8

County cause number 07-2-02323-2 Seattle.

9

The testimony has been completed.

10

sides have rested.

11

in this case.

12
13

King

Both

The court has received all evidence

Counsel for petitioners, are you ready
to proceed to closing at this time?

14

MR. AHEARNE:

15

THE COURT:

Yes, Your Honor.

All right.

Very good.

We will

16

proceed with closing, and, as indicated previously, we

17

have allocated one half of the day's session to

18

petitioners to be divided by opening and rebuttal and

19

the other half to respondent for their closing

20

argument.

21
22
23

Mr. Ahearne.
MR. AHEARNE:

Thank you, Your Honor.

The testimony over the course of the

24

past eight weeks has shown what the people who work on

25

the front lines of education in our state see year
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1

after year after year, and that is a simple

2

straightforward truth.

3

ample provision for the education of all children

4

residing within our state.

The respondent is not making

5

This court has heard the live testimony

6

of two superintendents from rural school districts in

7

our state, from Mike Blair, out in the Olympic

8

Peninsula, to Ken Emmil in the Colville School

9

District, which is one of the two school districts that

10

both the state and the petitioners chose as a focus

11

district in this case.

12

This court has heard from the long-time

13

superintendent of the heavily Latino Yakima School

14

District, Ben Soria, another school district that both

15

the state and the petitioners chose as one of the focus

16

districts in this case.

17

And this court has heard from Nick

18

Brossoit, Superintendent of one of the top 10 or

19

largest 10 school districts in our state, the Edmonds

20

School District.

21

This court has also heard, through

22

deposition designation testimony, the testimony of the

23

other nine superintendents of the remaining focus

24

districts in this case.

25

This court has heard from the two moms
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1

that are petitioners in this case, Stephanie McCleary,

2

who's with us again today, and Patty Venema.

3

This court has heard from the leaders of

4

two community organizations who run successful

5

educational programs for the underprivileged citizens

6

in our state, Roberto Maestas with El Centro de la Roza

7

and James Kelly of the Seattle Urban League.

8
9

This court has heard from the state
official that's perhaps most knowledgeable about the

10

sufficiency of the state's K-12 education funding,

11

State Assistant Superintendent of Public Instruction

12

for Financial Resources, Jennifer Priddy.

13

The court has heard from former

14

Superintendent Judith Billings, her successor, Terry

15

Bergeson, via deposition, and her successor, Randy

16

Dorn, via deposition.

17

This court has heard from the Chair of

18

the State Board of Education, from state

19

representatives from the various task forces the state

20

has conducted, from Skip Priest from both Washington

21

Learns and the Basic Ed Task Force, to Dan Grimm on the

22

Basic Ed Task Force, Steve Aos from WSIP, Julie Salvi,

23

who ran the transportation -- most recent

24

transportation study, Aaron Jones from the state's

25

Achievement Gap Study, just to name a few.
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1

The petitioners' claim is simple and

2

it's very forward.

The state is not complying with its

3

paramount constitutional duty to make ample provision

4

for the education of all children in our state.

5

Now, the state offers a series of

6

defenses, which track with the four-part remedy that

7

the plaintiffs seek in this case.

8
9
10

First, the state argues that paramount,
ample, and all really doesn't mean what the
petitioners' have been saying it means.

11

Second, the word education -- even if

12

paramount, ample, and all do mean what we say, the word

13

education doesn't mean what we say it means.

14

Third, even if paramount, ample, and all

15

in education mean what we say, the state's fully

16

funding it anyway.

17

And, four, the state's argument is,

18

besides, it's impossible to determine actual dollar

19

cost of amply providing education and, don't worry,

20

2261 promises to fully pay that cost in the future

21

anyway.

22

What I'd like to do is go through those

23

four -- the four-part remedy that we're seeking and the

24

state's defenses to explain how we believe the evidence

25

has proven our case.
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1

With respect to the first part,

2

paramount, ample, and all, the evidence is not refuted

3

what we have been saying those words mean ever sense we

4

filed this case two-and-a-half years ago.

5

has an established meaning in our state, the highest

6

rank, superior to all others, preeminent and supreme.

7

It is not merely a synonym of important.

8
9

THE COURT:

Paramount

That's from the Seattle School

District?

10

MR. AHEARNE:

That's from the Seattle School

11

District, directly from the Seattle School District

12

decision.

13

judgment motion, which was denied because we had a

14

trial.

That's exactly what we argued in our summary

15

And if the court will recall, when the

16

state's Chief Budget Officer, Victor Moore, was on the

17

stand, under oath he had to admit that other roles of

18

the state, such as Health and Human Services, prisons,

19

public safety, natural resources, et cetera, they are

20

all inferior to the state's education duty under our

21

Constitution.

22

With respect to ample, that has an

23

established meaning, too.

It's more than just

24

adequate.

25

it's fully sufficient funds.

From the Seattle School District decision,
It's not merely a synonym
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1

for barely enough or important.

2

Superintendent Dorn's deposition testimony that's been

3

designated, he gives that example.

4

mayor of a town, would you rather have an ample water

5

supply or an adequate water supply?

6

have an ample one because ample is more than adequate.

7

In our Constitution, ample is more than adequate.

8

is fully sufficient funds.

9

And from

If you are the

You would rather

It

Which brings us then to all, which has a

10

commonsense dictionary meaning, each and every one.

11

It's not a synonym for lots of or most.

12

asked Superintendent Emmil, what does "all" mean to you

13

and he looked at what he said, that's a stupid --

14

something like, that's a stupid question.

15

English.

16

Sam Ervin had that famous line, Where do you understand

17

that from?

18

tongue.

Recall when I

It's

And remember in the Watergate hearings when

Well, I speak English.

It's my mother

All means each and every one.

19

Professor Soder's testimony explains why

20

it is so critical in a democracy such as ours that that

21

education apply to all citizens.

22

Remember what Secretary of State Sam

23

Reed's testimony has been.

He talks about the voter

24

pamphlets.

25

voters pamphlets to be sent out to every residence in

In our state, our Constitution requires
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1

our state explaining the ballot measures that we're

2

asked to vote on, explaining the financial impact, the

3

financial notes of the ballot measures, the referenda,

4

the candidates, et cetera.

5

referenda, it's on a variety of state topics.

6

For example, this year's

Our citizens have to be educated to be

7

able to understand, comprehend -- read, comprehend,

8

understand, and debate the nuisances of what we're

9

being asked to vote on.

10

And as the testimony in this case has

11

showed, all really means all because elections are

12

closed.

13

Blair talked about when he was in Kettle Falls, they

14

failed a levy by one vote.

15

elections ago, the election was decided by 133 votes of

16

over 2.8 million cast.

Remember when Chimacum Superintendent Mike

17

Recall two governor's

Another example that Professor Soder

18

cites -- and I won't go through all 12 of his

19

conditions for democracy -- but another is, to be able

20

to protect your rights, you have to understand your

21

rights.

22

are the workplace posters that the state requires all

23

employers to post so the employees know what their

24

rights are.

25

Washington state law that Labor and Industry requires.

And that's illustrated by Exhibit 560, which

Knowing your rights as a worker under
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1

The Job Safety and Health Laws, again, that Washington

2

state Labor and Industry requires.

3

under the Federal Act.

4

Washington minimum act.

5

Notice.

6

respect to what you do when you're injured on the job.

7

Your rights by the State Human Rights Commission

8

against discrimination in employment.

9

respect to polygraphs and USERRA.

The employee rights

The minimum wage under
The Unemployment Benefits

The Family Leave Act Notice.

Notices with

Notices with

These are all rights

10

that every worker has.

11

Your Honor, page by page by page.

12

citizens, even minimum-wage workers, mere voters need

13

to understand.

14

This is all in Exhibit 560,
And that all

Which then brings us to what the first

15

part of the remedy we seek, an order of declaratory

16

judgment that paramount duty, ample provision, and all

17

children mean exactly what they say.

18

strong declaratory judgment ruling on these points,

19

which, frankly, seemed subtle to us at the time of

20

summary judgment, but the state has been denying it for

21

the last two and a half years.

22

declaratory judgment so the state can no longer delay

23

or evade by claiming that this part of Article IX,

24

Section 1 means anything less.

25

THE COURT:

And we request a

We seek a strong

What would you expect in terms of
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1

remedy in part one other than this court to regurgitate

2

what's already been stated by the State Supreme Court

3

in Seattle School District versus State?

4

MR. AHEARNE:

Again, going back to the

5

summary judgment hearings that we had two years ago.

6

We --

7

THE COURT:

8

MR. AHEARNE:

9

Those weren't before this court.
Well, no.

I understand, Your

Honor, but, frankly, we thought that it was clear, but

10

the state denied -- because we layed out very clearly

11

in our petition what we thought was a no-brainer,

12

paramount, ample, and all.

13

it.

14

the state an excuse to continue the punt, to kick the

15

can down the road.

16

paramount doesn't really mean paramount.

17

lot of other important roles.

18

mean ample.

19

there, you get the local funds and the Gates grants,

20

you've got enough.

21

And the state has denied

And, frankly, this is important because it gives

Because they are able to say, well,
We've got a

Ample doesn't really

It's, you know, once you get the levies in

THE COURT:

Well, but, Mr. Ahearne, again,

22

what do you expect or would you request from this court

23

as part of this remedy other than a regurgitation of

24

what's already been stated by the State Supreme Court

25

in Seattle School District Number One?
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MR. AHEARNE:

I think it has to be, since the

2

state is denying that the Seattle School District

3

ruling says what it says, I think it's more than just a

4

regurgitation.

5

along the lines and exactly the wording that we use in

6

our proposed legal conclusions -- findings and

7

conclusions.

8

petition, which the state denied, which, frankly, we

9

believe is what the Seattle School District case says.

I think it's a very clear statement

It's wording that we used in our

10

But as long as the state can deny it, I believe we're

11

entitled to -- and it is important that this court

12

issue a strong declaratory judgment that says that

13

those words mean exactly what they say.

14

THE COURT:

15

MR. AHEARNE:

16
17

All right.
Which brings us to the second

part, which is, what does that word education mean?
The state's position has been that

18

education means the Basic Ed Funding Formulas, the

19

program funding formulas that they've adopted, and

20

that's important because if that word education in the

21

Constitution does means those Basic Ed Program Funding

22

Formulas, then, by definition, the state is always

23

complying with the Constitution.

24

paramount duty mandate under Article IX, Section 1 into

25

a meaningless pantology which is what Representative

It reduces the
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1

Hunter said in his deposition transcript.

2

pantology.

3

THE COURT:

4

pantological, that's correct.

5

Right.

MR. AHEARNE:

It becomes a

He described it

It also enables the state to

6

place smoking mirrors with the public.

It allows the

7

state to slash like they did this coming biennium 1.5

8

billion from K-12 funding for the state's public

9

schools by slashing 728 money, eliminating COLA

10

increases, et cetera, but still assuring our citizens

11

that the state is not cutting any of the state's ample

12

funding for the education of all kids in public

13

schools.

14

As long as that word education in the

15

Constitution is defined as, you know, the programs, the

16

program funding formulas, our Constitution is a

17

meaningless pantology.

18

THE COURT:

Well, this is probably one of the

19

biggest challenges of the case.

20

state -- and, obviously, Mr. Clark will speak from the

21

state, but one of their defenses may be, yes, you may

22

be right and program formulas, perhaps, aren't meeting

23

what's necessary and, therefore, we're going to create

24

a start from ground zero, 2261 creates prototype

25

schools, gets away from the formula, gets away from the

And I think what the
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1

allocation of formula, and now we're going to look at

2

actual costs through the Quality Education Council for

3

creating the prototype schools.

4
5

Isn't that what you're looking for?
mean, isn't -- really, that's the relief --

6
7
8
9

I

MR. AHEARNE:
remedy?

When we get to part four of the

Well, actually -THE COURT:

Well, you know, perhaps when we

get to part four, but the last three parts are really

10

tied in together.

I mean, this -- my challenge or the

11

court's challenge is going to be what is education, and

12

I may agree with you and say, well, you're correct, the

13

state can't simply say education is whatever we decide

14

to fund and, therefore, we funded education.

15

I agree with that.

16

begging the question -- there being two questions.

Let's say

But I think that that may end up

17

The first question is the broader

18

question of, if it's not this, then what is it?

19

secondly, is it what the state is trying to create

20

under 2261?

21

MR. AHEARNE:

22

THE COURT:

23
24
25

And,

And I think --

The first question being the more

difficult one.
MR. AHEARNE:

Well, the first -- if reduced

to its essence is the court ordering the state to do
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1

it, we have to define what the "it" is.

2

THE COURT:

Absolutely.

3

MR. AHEARNE:

But, right now, the state is

4

denying that paramount, ample, and all are part of the

5

"it" or that means what they say.

6

education is really the knowledge and skills that are

7

in the state education standards.

8

that.

9

It's denying that

They're denying

So what -- and we'll get to 2261 in a

10

few minutes.

11

they promised to do, when they are saying they're going

12

to do "it," we've had 30 years of delay because the

13

state's denying what the "it" is.

14

But regardless of what 2261 is saying

And the second part of the remedy we

15

seek is a declaratory judgment as to what that word

16

"education" means.

17

duty to make ample provision for the education of all

18

kids."

19

state itself has defined education as the knowledge and

20

skills the kids need to compete in today's economy and

21

meaningfully participate in our democracy.

22

does it say that?

23

The Constitution says, "Paramount

What does that word "education" mean?

And the

And where

30 years ago the State Supreme Court

24

identified the minimum substance of those essential

25

skills.

Exhibit 2.

And the Supreme Court said that
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1

the effective teaching of those essential skills that

2

are identified in that paragraph that we went over,

3

over and over and over again in this case, are the

4

minimum of the education that is constitutionally

5

required.

6

a problem with making an exhibit at the early stages of

7

the case.

8

out of the hundreds and hundreds.

And recall the Supreme Court -- and this is

Way back -- this was Deposition Exhibit 2

9

I crossed out, because I was focusing on

10

this paragraph, the part where the state -- the court

11

says, "It's the effective teaching of these skills that

12

make up the minimum," with "minimum" in italics, "of

13

the education that is constitutionally required."

14

THE COURT:

Let me, again, go back and say,

15

this is the law, and I don't know if the state can

16

challenge the law.

17

It is what it is.

But, to me, the Seattle School District

18

is stating what the goals are, what the ends are.

19

I anticipate the state may say is, those may be the

20

ends, those may be the goals, but the Legislature gets

21

to choose the means, and, thus far, they have chosen

22

this allocation formula.

23

from the allocation formula and apply this prototype

24

school system.

25

What

2261 attempts to get away

But regardless of whether either are
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1

effective or not, does the court have authority to

2

dictate what those means are?

3

goals are the goals, and if I were to say it's the

4

paramount duty of the state to provide ample provision

5

for education for all children residing within the

6

State of Washington, go forth and do it, and they say,

7

all right, here's how we're going to do it, what can

8

the court do other than to say, you're still not doing

9

it?

10

MR. AHEARNE:

11

to design the program.

12

design the means.

13

THE COURT:

14

MR. AHEARNE:

I mean, clearly, the

And we are not asking the court
We're not asking the court to

That's good.
What we're asking the court to

15

do -- what we're asking the court to do, frankly, is to

16

take away the excuses the state has used to not fully

17

fund education for the last 30 years.

18

excuses is, hey, all the Seattle School District

19

decision requires us to do is make up these program

20

funding formulas and we're there.

21

funding -- as long as we can do math, you know, do the

22

equation, we're complying with the Constitution.

23

And one of their

As long as we're

So a central dispute in this case is

24

what does that word "education" mean, and we are

25

seeking, the second part of our remedy, is declaratory
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1

judgment that the state itself, the Supreme Court --

2

and I'll get into the other two parts as well -- has

3

already defined what the substantive content of what

4

education is.

5

is the minimum essential skills of education.

6

The State Supreme Court has said, This

House Bill 1209 has further specified

7

those needed skills.

This is Trial Exhibit 133 on page

8

three where we went through those four numbered

9

paragraphs, to read with comprehension, apply core

10

concepts in math, science, et cetera.

11

Superintendent Bergeson's testimony -- actually, she

12

was the current Superintendent at the time of that

13

testimony -- testified this is the substantive content

14

of what drives education in our state.

15

And as former

The third place where the state has

16

defined the substantive content of education is in the

17

state's Essential Academic Learning Requirements, which

18

were eight when we filed the lawsuit.

19

added computer -- or technology, which is now Article

20

IX.

21

standards.

22

aren't, you know, somebody else's, but Washington state

23

standards.

24

Essential Academic Learning Requirements.

25

Now they've

And those EALRs are, one, Washington's state
They aren't the national standards.

They

And the state itself describes them as

What's important here is it's not
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1

optional academic learning suggestions.

2

preferable academic aspirations.

3

requirements.

4

now I'm forgetting which of the superintendents it was,

5

but as one of them explained, that goal isn't some

6

aspirational thing that, you know, wink wink, nod nod,

7

we don't expect everybody to make it.

8

goal line.

9
10

They are essential

And Your Honor used the word goal.

And

It is like the

I think it was probably Ken -THE COURT:

Pardon?

THE WITNESS:

So I think it was probably Ken

11

Emmil since it's a football --

12

THE COURT:

13

They're not

I think it was Superintendent

Brossoit --

14

MR. AHEARNE:

15

THE COURT:

16

MR. AHEARNE:

It is like --

-- I think.
-- a goal line where you don't

17

succeed unless you pass that goal line.

And as

18

Superintendent Billings testified, and as then

19

Superintendent Bergeson's deposition testimony

20

confirms, those Essential Academic Learning

21

Requirements were established as minimum standards,

22

minimum requirements.

23

Department of Transportation has specifications for a

24

bridge, one of the minimum requirements we have so the

25

bridge will stand up in the real world, those are the

It's like when the State
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1

minimum requirements.

2

Requirements are what the statement itself has

3

established as the minimum requirements.

4

The Essential Academic Learning

And, again, as Superintendent Billings

5

testified, those minimum requirements are for 10th

6

grade because, remember, the whole intent behind those

7

is this is what all kids needed to know by 10th grade

8

so they can then fully take advantage of 11th and 12th.

9

There's been no testimony that disputes

10

that testimony of the superintendents -- both the

11

school superintendents nor the state superintendents as

12

to the Essential Academic Learning Requirements being

13

the minimum standards of what all students should

14

know.

15

another OSPI publication where they talk about the

16

Essential Academic Learning Requirements.

17

This is then further confirmed by Exhibit 678,

They explained to the citizens of our

18

state that they specified the skills and knowledge in

19

core subjects that all students were expected to master

20

as they move through Washington's public schools.

21

So the second part of the remedy we seek

22

is a simple ruling that, again, takes away one of the

23

state's excuses.

24

the knowledge and skills kids need to compete in

25

today's economy and meaningfully participate in our

The state has defined education as
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democracy, which the State Supreme Court has defined,

2

which House Bill 1209 has defined, and which the

3

state's Essential Academic Learning Requirements has

4

defined.

5

This second part, this second

6

declaratory judgment is important because until this

7

court clearly states what that word education means,

8

the state can always do what it's been doing over the

9

last two years, denying that that's what it means, and

10

instead say, fine, judge, if you're going order us to

11

do the "it," the "it" is simply designing a better

12

program funding formula.

13

Constitution requires.

14

the education, the knowledge, and skills of all kids.

15

THE COURT:

But that's not what the

It requires ample provision for

The House Bill 1209, if I recall,

16

historically, it was in process during Seattle School

17

District --

18

MR. AHEARNE:

19

THE COURT:

20

MR. AHEARNE:

21

THE COURT:

22
23

The Basic Education Act.

Yes.
Okay.

The Basic Education Act prior --

I'm sorry, that was prior to House Bill 1209.
MR. AHEARNE:

Remember, that the full content

24

was there were -- people realized there was a problem,

25

there was the Wally Miller report --
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THE COURT:

Right.

2

MR. AHEARNE:

-- which laid out -- you know,

3

there was original program funding formula amounts of

4

50 certificated staff per 1,000 kids.

5

brought down to 46 instructional and 4 administrative,

6

but 50 certificated and 16.67 classified.

7

It was later

I mean, he came up with that, but that

8

was, I think, 75.

9

been working on.

There was a draft bill that they had
The Seattle School District decision,

10

Judge Dorn's decision came down.

11

enacted the Basic Education Act and then the Seattle

12

School District's decision affirmed Judge Dorn's

13

decision.

14

Supreme Court expressly did not rule on even whether

15

the Basic Ed Act was constitutional.

16

The Legislature

But, remember, the Seattle School District

THE COURT:

Right.

It sounds to me, though,

17

as under remedy part number two what you're asking the

18

court to do is to, again, restate what was already

19

stated in Seattle School District, number one, and

20

essentially to codify -- or, I guess, that's the wrong

21

word because it's already codified, but to adopt what

22

the Legislature's already adopted under House Bill 1209

23

and under the EALRs.

24
25

MR. AHEARNE:

Yes, Your Honor.

important but subtle, but a very important

It's
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distinction.

2

analysis up to now has been, Seattle School District

3

decision just said, Legislature, go out and design a

4

basic program of education, and once you do that,

5

that's fine.

6

prerogative.

7

Part of the state's argument about the

That's within the legislative

But what the Seattle School District

8

decision really said is, these essential skills are the

9

minimum, the content, the substantive content of what

10

that word "education" means.

11

further substantive content but, also, you do have to

12

design a program that effectively delivers that

13

content.

14

Legislature, you can add

And the second part of our remedy that

15

we seek is that content is what that word education

16

means.

17

laid it out.

18

thing they actually did write.

19

1209, specify those four numbered provisions of

20

substantive content and, gaul darn it, they did it

21

right with all the studies and everything, all the work

22

and research that went into developing the EALRs.

23

is the substantive content.

24

means.

25

definition.

The Seattle School District decision initially
The state -- gaul darn it, this is one
They did, in House Bill

That

That is what education

We don't want -- we're not asking for a better
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Sure, the definition evolves.

The Chair

2

of the State Board of Education, Mary Jean Ryan was

3

talking about how, well, you know, you should not

4

include Core 24, et cetera.

But maybe that's something

5

that happens in the future.

Maybe that is an expansion

6

of that substantive content.

7

content today the state has already defined, Seattle

8

School District, 1209, and the EALRs.

9

But the substantive

We seek the ruling of that one point.

10

THE COURT:

All right.

I assume you're going

11

to get to the constitutional aspects of the challenge,

12

because, so far, what you've told me is, especially

13

under number two, it strikes me that you're indicating

14

the Legislature has complied with the mandate set out

15

in Seattle School District, at least in setting out the

16

definition of education.

17

MR. AHEARNE:

18

THE COURT:

19

MR. AHEARNE:

20

substantive content.

21

part.

It's complied with one part.

The Basic Education.
Additional -- additional

It has never done the second

22

THE COURT:

That's the program's part?

23

MR. AHEARNE:

Right.

It has never done --

24

and I note the state argues, well, we have to point to

25

a statute that is then we're saying is
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unconstitutional, but the state has never done it.

2

unrefuted testimony in this case is these program

3

funding formulas, the staffing ratios that date back to

4

before the Seattle School District case, dating back to

5

the Wally Miller report.

6

The

The funding formulas that they developed

7

has no correlation whatsoever to the actual cost of

8

operating a school district, the actual cost of

9

equipping our kids with the knowledge and skills, the

10

actual cost of even providing them a realistic or

11

effective opportunity.

12

saying this is what the state did to provide that when

13

they're all along denying that this is what they're

14

required to do, and they have never done it.

15

never designed a program whose purpose is to provide

16

all children a realistic and effective opportunity to

17

become equipped with the knowledge and skills in the

18

state's own academic standards.

19

So we can't point to a statute

They have

Brings us then to the third part of the

20

remedy we seek is very simple.

It raises the simple

21

question, is the state amply providing for that

22

education.

23

down by this court's ruling.

24

providing for that education for all children in the

25

State of Washington?

That word education is defined and locked
Is the state amply
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Now, the state asserts it is.

That's

2

not what the four superintendents of Colville and

3

Chimacum and Yakima and Edmonds said in their live

4

testimony or their cross-examination.

5

the other nine superintendents in the focus districts

6

said in their depositions.

7

own Superintendents of Public Instruction of the past

8

several years has said.

9

own Assistant Superintendent for Financial Resources

That's not what

That's not what the state's

That's not what the state's

10

said.

11

Education said.

12

forces or task force representatives have said.

13

They've all said the state is not amply providing for

14

that education and knowledge and skills of all children

15

in our state.

16

That's not what the Chair of the State Board of
And that's not what the various task

Now, remember when we were going through

17

with the various school districts superintendents, I

18

had my little butcher paper thing here, and for

19

consistency using the F-196 reports, which are the

20

financial statements that the state requires all school

21

districts to fill out under the State Accounting

22

Manual, using the accounting codes from the general

23

activity codes for the General Fund and then the

24

Service Fund, Transportation Vehicle Fund, et cetera,

25

amounts, and using the -- again, for consistency, the
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07-08 financial statements, the most recent ones.

2

went through going through every single one of the

3

costs for Chimacum and then Colville and then Yakima

4

and then Edmonds.

5

And since my handwriting is atrocious,

6

I'll go to what every single one of those district

7

superintendents pointed out.

8
9

We

First, with respect to school buildings,
they explained what the actual cost is or was in that

10

year -- and, again, all of their testimony was the one

11

year, the 07-08, was a typical year.

12

actual costs for their school buildings.

13

never disputed the school districts' need for those

14

facilities, and their site visit -- state site visit

15

experts never testified that those facilities were

16

more, anything more than what the school district

17

needed to educate their children.

18
19
20

Explained the
The state

We went through the same drill with
classroom teachers.
THE COURT:

Let me stop you on the school

21

buildings, if I might.

22

MR. AHEARNE:

23

THE COURT:

Okay.

Is it petitioners' position in

24

order to provide amply for the education of all

25

children that the state has a constitutional duty to
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provide 100 percent of the funding for all physical

2

plants of school districts?

3

MR. AHEARNE:

100 percent of enough?

4

100 percent of excess?

5

facilities that are needed to educate our kids?

6

And that is one glaring omission of what the state does

7

not do now.

8

can't -- you can talk all you want about educating

9

kids, but there's no denying that unless you have

No.

No.

100 percent of the school
Yes.

There could be no denying that you

10

classrooms, unless you have the facilities, you can't

11

do it.

12

system, the state has left to the locals.

And that is something which, under the current

13

THE COURT:

So as I understand it, it

14

requires the building of classrooms.

15

gymnasiums?

16

MR. AHEARNE:

Does it require

It requires all facilities that

17

are needed to provide that education -- to amply

18

provide that education to all kids.

19

And you raised the point about

20

gymnasiums and athletic fields, et cetera, and that's

21

something that's easy for academics to dismiss as,

22

well, those are the jocks.

23

education.

24

the superintendents, especially when you're talking

25

about that core kid that we want to keep from dropping

That has nothing to do with

But, as this court heard consistently from
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out, the core kids that we want to keep from losing,

2

those athletic programs, it's the academic

3

competitions, the arts competitions, the athletic and

4

academic competitions, they keep those kids in school,

5

they keep them engaged.

6

And the state -- we'll get to this in a

7

little bit, the state points to, and I think part of

8

the reason they chose Colville, is that Colville has a

9

wonderful graduation rate.

10
11

But they graduate, like, 87

percent of their kids, which, statewide, is wonderful.
I think listening to Superintendent

12

Emmil, you can understand why an important part is that

13

Victory with Honor, the athletic program that Colville

14

has, remember when he was talking about the discipline

15

and the hard work that's involved, and that he showed

16

the pictures of the gymnasiums where you had kids there

17

at five, six o'clock in the morning, and I asked the

18

question, assuming -- when I said, well, that means

19

that there aren't very many kids participating in those

20

activities, assuming that -- heck, I wouldn't.

21

said, no, we have -- I forget the number.

22

70 percent, 75 percent of our kids, and he believes

23

that that's the key to keeping those kids in school.

24
25

He

What was it,

And, also, we have the EALRs for health
and fitness, athletic competition, to teach kids the
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skills they need to compete in today's society.

2

The Chair of the State Board of

3

Education, Mary Jean Ryan explained that as well, that

4

she believed that her -- remember her volleyball

5

experience that taught her the essential skills she

6

needed to compete in our society.

7

So, I don't -- it's easy to dismiss

8

athletics and things like that, but the consistent

9

undisputed testimony in this case said that it's

10

essential to provide the education to all children.

11
12

THE COURT:

You said, yes, they have to build

the basic structures but not the fluff.

13

If they're building the classrooms, and

14

they're building the gymnasium, they're building the

15

science labs, and they're building the athletics

16

fields, with or without scoreboards, I don't know if

17

that's considered fluff.

18

the fluff?

19

construct?

20

What's the fluff?

Where's

What don't they have an obligation to

MR. AHEARNE:

Well, actually, on the record

21

in this case, the state had their site visit experts --

22

well, we'll get into that -- experts come through to

23

inspect the facilities of all 13 focus districts.

24

could have easily identified something they thought was

25

excessive or not necessary or the district wasting

They
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their money on things, frills, you know, gold plating

2

or the -- Your Honor said the Mercedes rather than, you

3

know, the Chevy.

4

THE COURT:

But I didn't see that as being an

5

issue in this case, quite honestly.

6

is that it's local dollars that are being spent on the

7

athletic fields, and sometimes it's not even local

8

levies.

9

contributions or alumni funds spent on that.

10

I mean, the fact

My understanding was there are private

I guess you're saying that there are no

11

physical plants, physical buildings, and athletic

12

fields in the focus districts which would fall within

13

your characterization of fluff.

14
15
16

MR. AHEARNE:

None has been pointed out in

the record, Your Honor.
THE COURT:

So that I'm clear, your position

17

is that in order to provide the ample provision for

18

education of all children, the state is obligated to

19

construct all school buildings and appurtenances

20

related to the EALRs, that being science labs,

21

technical labs.

22

Let me ask you this.

Greater Puget

23

Sound, high interest in high tech.

24

probably want to make sure that we have our computer

25

labs here, maybe a little less so on votes or whatever

So we would
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it was they were building over in, like, Moses Lake, or

2

the metal shops.

3

shops.

4

Maybe we have interest in metal

Who makes that decision?

How many metal

5

shops is the state required to have in school

6

districts?

7

MR. AHEARNE:

8

THE COURT:

9

Okay.

I understand your --

How many boat building

enterprises?

10

MR. AHEARNE:

One, I understand the

11

hesitation about saying you've got to just pay for

12

everything that the school district wants to do.

13

of course, there has to be some sort of -- you know,

14

anything that's -- some sort of reasonableness

15

limitation, but as long as it's tied to the facilities

16

that are necessary to provide or reasonably related or

17

whatever kind of, you know, rational tie you want to be

18

made, the ample provision of the education of all

19

children.

20

And,

If a facility is required to amply

21

provide or provide enough facilities necessary for

22

providing all children a meaningful and effective

23

opportunity to be equipped with the knowledge and

24

skills that are state standards, that facility falls

25

under the state's obligation to fully fund it.

And
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different areas may have different markets.

2

If the market here could be equipped to

3

compete in our market, it requires more computer tech

4

stuff.

5

because you'll recall that the testimony from even

6

Superintendent Blair in Chimacum and Emmil in Colville

7

explained that, you know, those jobs that used to exist

8

when you and I were graduating from high school, we

9

didn't need even a high school diploma.

10
11

And I do want to take some exception to that

They don't

exist anymore to have family-wage living jobs.
And even the jobs in the mills, where

12

Superintendent Blair was talking about, the jobs in the

13

mills, those are now high-tech jobs.

14

how to use computers, et cetera.

15

the logging mills on the eastern side of the state.

16

I take a little bit of exception to that.

17

We have to know

The same thing with
So

But with respect to how many boat shops

18

or metal shops or hunting knife shops you have that are

19

necessary, you know, local choice.

20

big deal about local choice.

21

the locals have the best idea.

22

has a much better idea, and Superintendent Soria, and

23

Superintendent Blair and Brossoit have a much better

24

idea of how to reach their kids than some one size fits

25

all dictated by Olympia.

The state makes a

Local choice is tied to
Superintendent Emmil

So local choice is deciding
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how to spend the ample resources.

2

have ample resources.

3

THE COURT:

It's not whether you

But how does that get funded?

In

4

other words, let's say that Colville wants the fully-

5

equipped computer lab based upon your analysis that

6

computers are just as important in eastern Washington

7

as they are in western Washington and they want the

8

boat building shop and they want the metal fabrication

9

shop and the theater and the football field and the

10

scoreboard, how does that get funded when you got

11

another school here in Seattle that has no interest at

12

all, for obvious reasons, that they're not going to

13

allow the hunting knives to be made.

14

MR. AHEARNE:

Again, what is done with ample

15

resources for school buildings, whether it is to build

16

this kind of shop or that kind of shop, that is the

17

kind of thing that should be left to local decisions

18

because -- not because it's this local control thing

19

but because the locals know best about how to spend the

20

resources.

21

But the state itself and the idea that

22

you can't have a perfect formula, the state itself,

23

their matching grant program, they already have

24

formulas where they figure out the total cost.

25

matching grant program, even for eligible projects,

And the
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they only pay 35 percent of the cost.

2

projects that the state itself, today, is saying are

3

necessary for the education of our kids, and, depending

4

on your tax area, we'll pay a certain percent of it.

5

Those are

Remember, there was the example with

6

Edmonds.

I mean, Edmonds has a low match rate so the

7

100 million construction project that they have ongoing

8

right now, the state pays 15 million of it, which, by

9

the way, remember, there's Washington state sales tax

10

that the state gives 15 million on that 100 million

11

project and then takes 8.8 or about 9 million away,

12

takes it right back.

13

fund.

14

And so those are just the eligible projects that the

15

state's funding, right now, only about 35 percent.

16

you look at the total project, it's really down to

17

about 15 percent.

18

So its about 6 million that they

That entire $100 million project is eligible.

If

Is there some limitation on how much the

19

school buildings are funded, whether the gravy or the

20

gold plating is funded?

21

we're not even in the ballpark.

22

is the state itself is denying that any of this has

23

anything to do with its obvious constitutional

24

obligation under Article IX, Section 1.

25

You betcha.

But right now

And the important part

The state's positions on even funding
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the 15 to 30 percent of school construction is, hey,

2

that's not our constitutional obligation.

3

part of the discretionary spending we provide.

4

not our constitutional obligation.

5
6

We do it as
It's

Have I sort of beaten this horse to
death?

7

THE COURT:

No.

No, not at all.

8

all.

9

what the petitioners' position is with regard to this.

10

This has been helpful.

Not at

MR. AHEARNE:

I wanted to be clear on

You know, it helps -- I sort of

11

hate to cut to the end in the middle of this but it

12

might help with where the court's going.

13

Your Honor, at the end of the day, what

14

we want a remedy for is an order that requires the

15

state to determine or to design the program that is

16

going to amply provide for the education, knowledge and

17

skills, of all children in our state, and if they

18

determine the program is we are going to pay for -- you

19

know, we're going to allocate this amount of money for

20

vocational, this amount of money for facilities, this

21

amount of money for classroom facility, this amount of

22

money for technology -- we could have a debate at a

23

later time as to whether that formula that they design

24

or that program they design is enough for the school

25

facilities.

But right now they're not doing that at
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all.

2

THE COURT:

Well, you know, we need to get

3

there eventually, and if you want to go there now, we

4

can go there now.

5

But this is really, you know, the heart

6

of your case and the most difficult part to determine

7

because, in terms of ordering -- again, in terms of

8

ordering a cost study, I don't know who is going to

9

conduct the cost study.

But one of the charges of the

10

persons conducting that study, task force, what have

11

you, would be to make the determination of what is

12

required to provide an ample education, and I don't

13

honestly know where they would start because we've got

14

so many studies that have already been conducted by --

15

literally dozens of them, dozens and dozens.

16

asking for another one, and I don't know where that

17

study -- how that study addresses.

18

example, perhaps, we come up with.

19

You're

This is the best

Does that group, whoever that group is,

20

include or not include the construction of school

21

buildings?

22

MR. AHEARNE:

And our position is that it

23

absolutely does.

There is no way anybody could say

24

with a straight face that you can amply provide for the

25

education of kids in our state without school
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facilities.

2

THE COURT:

Have any of these studies, and

3

I'm thinking specifically of Washington Learns and

4

Basic Education Financing Task Force, did they include

5

construction costs?

6

MR. AHEARNE:

Basic Ed Task Force expressly

7

did not.

And, remember, part of the reason why the

8

Basic Education Finance Task Force did not include

9

construction is, one, there was another construction

10

group going on, but the state has uniformly maintained

11

that construction is not part of Basic Education.

12

of course, they're not going to include it in their

13

cost study because, until this court rules otherwise,

14

you don't need school buildings.

15

facilities to educate the kids in our state.

16

THE COURT:

So,

You don't need

So you are not asking for that

17

relief in this case, I didn't think.

18

asking for a declaration that, do a cost study and your

19

cost study has to include the cost of constructing

20

school buildings.

21
22

MR. AHEARNE:

Well, let's be real clear on

what we are asking for.

23

THE COURT:

24

MR. AHEARNE:

25

You are not

All right.
At the end of the day -- and

it's not just do a cost study.

Okay?

One, design a
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program that amply provides for the equipping -- or at

2

least provides a realistic effective opportunity to

3

equip all children in our state with the knowledge and

4

skills specified in state standards.

5

program, determine that program's cost, and determine

6

how you're going to fully fund it with stable and

7

dependable resources.

Design the

8

This whole debate about cost studies is

9

you do a cost study of providing "it," and unless and

10

until this court locks down what the "it" is, the "it"

11

is the education, meaning the knowledge and skills in

12

the state standards.

13

The state can always say that, well, no,

14

the "it" is just our program funding formulas, our

15

program funding formulas are simply staffing ratios and

16

the NERCs, not construction.

17

that, that's fine.

18

As long as you're doing

And Your Honor mentioned the dozens and

19

dozens and dozens of studies we've had.

20

dozens and dozens and dozens of studies, but until --

21

or because the state denies education means education,

22

knowledge and skills, and denies that within the plain

23

meaning of paramount, ample, and all, the "it" that

24

they're cost studying is never the same.

25

THE COURT:

All right.

We've had

So, if I state that
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ample means more than adequate, paramount means

2

superior to all other, and all means all, each and

3

every one, and it's the constitutional duty of the

4

state to make that provision, and I'm going to order a

5

study to create a program that will effectuate that and

6

costs it out, all you're going to get, it seems to me,

7

is another task force view on what it takes to make

8

that provision.

9

In other words, if you look at all these

10

studies, they each think that they're making provision

11

for ample, ample provision for education.

12

Learns thinks that.

13

that.

Washington

Full Funding Coalition thought

The --

14

MR. AHEARNE:

15

THE COURT:

Picus and Odden.

They all think that.

And they

16

all come up with different programs and different

17

figures.

18

So why, if this court orders another

19

study, that that's going to somehow be the right one.

20

I mean, if I don't give them some direction, which, of

21

course, I think is well beyond my authority, if I don't

22

say come up with a program that's going to provide

23

ample education or ample provision for education, and I

24

want it to include construction of all school

25

buildings.

And, by the way, when I say school
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buildings, I mean welding shops and boat building

2

shops, and it also means gymnasia, and I don't want any

3

classroom sizes bigger than 25, unless I do that,

4

which, obviously, you are not requesting that I do --

5

MR. AHEARNE:

6

THE COURT:

No.

-- and I don't think I have the

7

authority to do and I wouldn't do it, and I just say go

8

forth and come up with "some program."

9

studies.

10
11

MR. AHEARNE:

No.

We don't have those studies.

12

THE COURT:

13

MR. AHEARNE:

We've got those

See, here's the problem.
We have studies --

What was Picus and Odden?
No.

Picus and Odden wasn't the

14

education, the knowledge and skills, and the Seattle

15

School District decision, House Bill 1209, and the

16

EALRs.

17

education.

18

it's not exactly tied to what this court says the

19

Constitution requires, it always allows the state to

20

punt by saying, you know, that's all well and good, but

21

we need another study to, you know, tweak this or tweak

22

that.

23

It was, you know, what's an adequate
Is it close?

You betcha.

But as long as

The Basic Ed Task Force, when they come

24

up with their cost proposal, you know, they exclude

25

school buildings, they exclude transportation, but they
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include a phasing in of Core 24, as long as the "it"

2

that's being designed -- a program that's being

3

designed for, and the "it," the education is being

4

costed out is different.

5

the state itself determines what is the program to

6

amply provide the education that our Constitution

7

mandates, and how much is that going to cost.

8

allows the state to continue what it has been doing for

9

the past 30 years, which is punt.

10

THE COURT:

You don't have a study that

And that

I know that the Conley Study

11

didn't even get introduced in this case and was

12

referenced, but there was no testimony and there was no

13

evidence of that, but did the Conley Study include

14

construction?

15
16

MR. AHEARNE:

Off the top of my head, I do

not recall.

17

THE COURT:

I mean, here --

18

MR. AHEARNE:

I would not be surprised if it

19

doesn't, because up until now the state's position is

20

facilities aren't necessary.

21

THE COURT:

That's local stuff.

But how do we know that if I

22

order this study that whoever is on this -- I assume

23

I'm ordering the Legislature to conduct this study.

24

the Legislature's simply going to appoint, I guess,

25

another task force.

So

The task force is going to conduct
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its study.

2

think construction should be included in the state

3

obligation, we think that that's a local obligation?

4

Is that the end of it?

5

What if that task force concludes, we don't

I mean, unless I tell them that it's

6

included, can't they come to their own conclusions,

7

like, all these other studies have?

8
9

MR. AHEARNE:

Well, the other study did not

conclude that construction is not part.

The other

10

studies are premised on the current lay of the state's

11

position, which is construction is not included.

12

of course, if the state's saying construction is not

13

included, the studies done by the state aren't going to

14

included it, the studies that look at what the state is

15

currently doing in the program funding formulas and how

16

those program funding formulas should be changed aren't

17

going to include construction because they don't

18

include construction.

19
20

THE COURT:

Well, why did the Basic Education

Finance Task Force include construction?

21

MR. AHEARNE:

22

THE COURT:

23

MR. AHEARNE:

24

testimony as to why they did not.

25

So,

THE COURT:

It did not.

Why not?
I don't think there's any

Exactly.

Exactly.

And there
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probably should have been some elicited during the

2

trial, which is, wasn't your charge to determine what

3

it would cost the state to amply provide for education

4

of all children?

5

their charge?

6

Wasn't that their -- wasn't that

MR. AHEARNE:

Remember, the mindset that the

7

state was going into because these kinds of studies

8

with today.

9

screen.

Construction is something that the locals take

10

care of.

And there is this discretionary matching of

11

funding.

But it's not what the Constitution requires,

12

and unless and until this court declares that your

13

constitutional obligation is to make ample provision

14

for the education, knowledge and skills, of all kids,

15

and that includes the school facilities, the classroom

16

teaching, the transportation, the extra teachers, the

17

school building administrator staff, the utilities, et

18

cetera, the extracurricular and the food service that

19

is -- okay.

20
21
22
23

Construction is not even on the radar

THE COURT:

Is my order going to say that?

That's what my order's going to say?
MR. AHEARNE:

I think your order simply has

to say that what paramount, ample, and all mean.

24

THE COURT:

Exactly.

25

MR. AHEARNE:

What education means.

That the
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state is not fully complying today because that's --

2

you know, the third part of the remedy we're seeking is

3

a simple order that the state's not complying, but the

4

state, to this very day, say they are complying.

5

the order at the end of the day and -- if I can, I can

6

jump ahead to that part of --

7

THE COURT:

8
9

No.

No.

Don't do that.

And

That's

okay.
But, I mean, I have to believe -- and,

10

again, unfortunately there was no testimony elicited by

11

counsel or by the court of the witnesses.

12

to believe that Washington Learns and the Basic

13

Education Financing Task Force were well aware of the

14

constitutional mandate.

15

MR. AHEARNE:

But, I have

And the mindset up and through

16

today is that the constitutional mandate doesn't

17

include construction.

18

THE COURT:

All right.

19

MR. AHEARNE:

20

THE COURT:

So --

Just doesn't.

I'm going to grant your

21

declaratory relief.

22

go forth, conduct another study, fulfill your

23

constitutional mandate.

24
25

I'm going to tell the Legislature

Why do you believe that that new study
or that new task force is going to do anything
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differently?

2

going to change just because this court says you're not

3

fulfilling your mandate.

4

the same.

5

combination, local, and state responsibility.

6

I mean, the state's "mindset" is not

Their mindset's going to be

It's going to be that construction is a

So this new task force is created and

7

they're going to say what do we include?

Where should

8

we start?

9

something of a prototype school, I would assume, and

And probably they're going to start with

10

then they're going to say, well, you know, historically

11

construction's been a mixed responsibility.

12

lot of good reasons behind that, which is it's kind of

13

like a medical co-pay, and you don't want to -- you

14

know you're going to have to pay for part of your

15

project or your health care.

16

the doctor so much.

17

of school.

18

unless, of course, the state come in and say everybody

19

gets X number of dollars per population.

20

what they're going to do with that.

21

the same exact approach that every other study has

22

taken, which is that this task force believes that the

23

combination responsibility, the mixed responsibility is

24

an appropriate one.

25

There's a

You're going to not go to

So they're going to limit the type

Everybody's going to want gold plating

MR. AHEARNE:

I don't know

But, they may take

And that belief that there's a
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combination of responsibility of local levies paying

2

for school buildings that are necessary to educate our

3

kids may be common.

4

also unconstitutional.

In fact, it is common.

5

THE COURT:

6

MR. AHEARNE:

7

But it's

But you -The Seattle School District

makes it perfectly clear --

8

THE COURT:

Go ahead.

9

MR. AHEARNE:

-- that districts cannot

10

rely -- be forced to rely on the local, voter-approved

11

tax money to provide the Basic Education -- or the

12

education to the students in our state.

13

precisely what the undisputed testimony in this case

14

says.

15

that is precisely what the undisputed testimony of this

16

case is, that the state is forcing school districts to

17

do right now.

18

And that is

Focusing now, especially, on school buildings,

Remember when --

19

THE COURT:

Go ahead.

20

MR. AHEARNE:

Remember when the state site

21

visit experts were saying how the facilities that

22

exist -- and, again, what the state site visit experts

23

were doing, they were looking at what is the current

24

actual cost that the school districts are spending for

25

the education they provide.

None of the district
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experts said that was too much.

2

is it was adequate.

3

they said, they relied on -- two of the three things

4

they relied on for adequacy is, one, the facilities are

5

adequate, but those are paid for, primarily, with local

6

dollars.

7

for primarily with local dollars.

8

adequate.

9

amount that an administrator makes, market rate, are

10

And what they all said

And, remember, two of the things

Technology was adequate, but those are paid
And the teaching was

And, remember, market rate salaries, the

paid with local dollars.

11

Those are all adequacy issues that the

12

state's own expert said that is what is adequate and

13

those are local dollars, and that's contrary to what

14

the Seattle School District decision said.

15

state's paramount duty to fully fund what is necessary

16

to amply provide for the education of all kids.

17

there's been no testimony, going with the four sups

18

that went through this in detail on those F-196s.

19

can use the same accounting codes and the same fund

20

codes and the State Accounting Manual to build a

21

similar chart with respect to all of the other nine

22

focus districts as to what their actual cost is, and

23

there's no testimony that there is any fluff or excess

24

or anything in what the school districts today are

25

doing.

It's the

And

You
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In fact, to the contrary, again, there's

2

disputed testimony that the superintendent says, look,

3

that's the money I could scrape up.

4

money.

5

resources and I know from my experience that if I focus

6

it on, not the kinds of things that the state's expert

7

said are meaningless or just ipso facto, dump money in

8

and it's not going to work, but if I focus it, I can

9

bring all kids up to those minimum standards.

10
11

If I actually want to educate all, I need more

THE COURT:

I'm trying to remember the name.

This is what we call a stack graph; is that right?

12

MR. AHEARNE:

13

THE COURT:

14

MR. AHEARNE:

15

THE COURT:

16
17

I need more

Stack bar chart.

Stack bar chart.
One of the things I learned --

Is that what we learned during

our eight-week trial?
MR. AHEARNE:

And the picture -- you know,

18

remember, with these various -- you know, it's the size

19

of these pictures, you know, with the different schools

20

have different amounts --

21

THE COURT:

Sure.

22

MR. AHEARNE:

-- but all of them had an

23

existing cost, which, uniformly, the superintendent

24

said was not enough.

25

state's own experts said, yeah, that's adequate.

Uniformly, the experts -- the
That
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amount is adequate.

2

at what the state is saying under its definition of

3

education, uniformly their Basic Ed Funding wasn't even

4

in the ballpark.

5

THE COURT:

And, uniformly, when you then look

Let me ask you, on that stack bar

6

chart for each of the school districts, is there any

7

amount in that stack that you would contend is the

8

responsibility -- well, I should say the responsibility

9

of the locals, because I realize there's federal money

10

in here.

Particularly under classroom teaching, you've

11

got Special Education, you've got some LAP money,

12

things like that.

13

But let me ask this.

Is there any

14

responsibility in that graph, in that chart, which is

15

local responsibility?

16

MR. AHEARNE:

Using the four focus districts

17

that we went through in detail?

18

THE COURT:

19

Or just in general.

I guess we

can only use the four focus districts.

20

MR. AHEARNE:

The answer's no, because,

21

remember, one, with these school facilities, remember,

22

the way that this was -- we went through this stack bar

23

chart.

24

maintenance.

25

add more on top.

This is just a debt service and the facilities
The Capital Projects Funds, those would
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With the respect to, for example, the

2

extracurricular, the SB funds, which are funding the

3

lion's share, that are large significant portions of

4

that aren't there.

5

that disputes all uniformly testified that this is not

6

even enough to -- if we actually are going to take

7

seriously this "all means all" part, if the state

8

actually is going to take seriously that all children

9

are entitled to be equipped with the education they

There is no evidence in this record

10

need in today's society, now, I think what you're

11

looking at is, okay, down the road, if I make the state

12

actually fully fund stuff, are people then going to

13

start wanting the gold plate?

14

But the fact of the matter is, there's

15

no evidence of any gold plating today, because we are

16

drastically underfunding education in our state.

17

when you take what the state's -- going back to the

18

third part of the relief we're requesting, simply yes

19

or no, is the state complying with the Constitution,

20

the state's answer is this amount is fully complying

21

when there's no dispute -- the state's own expert said

22

that's what is adequate to provide the education.

23

is what the state is saying their funding formulas

24

produce.

25

not complying with its constitutional duty.

And

This

There's not room for debate that the state is
And even
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when you have the discretionary state funding and the

2

variable federal funding, you always have local levy

3

and local tax payer dollars filling the gap.

4

different districts, it's different sizes, but that

5

means they vary.

6

always got that local levy requirement.

7

testimony is that school districts rely heavily on

8

local levies just to operate.

9

local levies to teach the knowledge and skills and

And with

Colville it's smaller, but you've
The uniformed

They rely heavily on

10

state standards, and that directly violates the school

11

district decision.

12

THE COURT:

Didn't the Seattle School

13

District decision -- I can't recall one or two --

14

state, specifically, that local funds could be used for

15

supplemental pay so long as it was not for Basic

16

Education?

17
18

MR. AHEARNE:

It said it could be used for

enhancements.

19

THE COURT:

Right.

20

MR. AHEARNE:

And there's no testimony in the

21

eight weeks of trial that we've had of a single

22

enhancement that exists in our school districts today.

23

I mean, and the reason for that is,

24

under the state's own documents and their own

25

testimony, and this is now Trial Exhibit 67, when the
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State Superintendent of Public Instruction Office notes

2

that state underfunding is not disputed.

3

individual programs, again, the State Superintendent of

4

Public Instruction, and this is Exhibit 68, slide 44,

5

LAP funding is inadequate.

6

funding amounts have real consequences.

7

Its

And these inadequate

State's Exhibit 224, which is that --

8

the exhibit from the P-20 council meeting they had

9

talking about the ELL funding and how, statewide, ELL,

10

the Transitional Bilingual Program, you have 38 percent

11

of the kids are meeting the WASL and reading standard.

12

38 percent.

13

THE COURT:

14

MR. AHEARNE:

15

THE COURT:

16

MR. AHEARNE:

17

This is still Exhibit 67?
No, this now 225.

225.

Thank you.

225.

And this is the statewide average of ELL

18

kids.

There's the Spokane program, which pumps in

19

significant local dollars, and look at the result the

20

additional resources produced.

21

exiting the Spokane ELL Program meet the WASL reading

22

standard.

23

in Spokane.

92 percent of the kids

They outperform the district-wide averages
Resources do matter.

24

We talked already about the construction

25

funding, and this is now Exhibit 262 where the state's
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own documents show that if you look at just the

2

projects that are eligible for the state matching

3

program, it funds less than 35 percent.

4

the projects total, the state funds less than 15

5

percent of the construction of our school buildings.

6

If you look at

That same exhibit, now on slide 263, now

7

on slide 13, where the state notes that the urgent

8

repair needs -- again, another document by OSPI -- in

9

the year 07-09, $10.5 million in applications for what

10

the state recognized as are urgent repair needs of our

11

school districts the state funds for.

12

Move on to the facilities.

The state's

13

own document.

14

state's current funding formulas fund 58 percent of the

15

maintenance expenditures, and the trend is going the

16

exact opposite direction.

17

This is Exhibit 71, slide 30.

The

Salaries we talked about briefly.

The

18

state -- again, this is another Superintendent of

19

Public Instruction document, Exhibit 67, slide 11.

20

statewide average for teacher salaries is 58,000.

21

state's base amount is 50,000.

22

market rate.

23

salary and state base.

24

average salaries, market salary across the state, and

25

what the state pays.

The
The

They don't even pay the

Similarly with classified.

The average

Same with administrators.

The
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Remember, again, Grimm's testimony, the

2

legislator, why the Legislature doesn't fund the full

3

certificated administrative staff.

4

that the legislators don't want to be criticized in

5

their home district for approving these high salaries

6

for administrators, so as long as, you know, the school

7

districts can scrape together money or move money

8

around elsewhere and pay the administrators, they're

9

going to pay -- the fund salary they're going to fund

And when he said

10

is going to be this lower amount.

11

your paramount duty to amply provide for the education

12

to all kids.

13

amply provide education to all kids.

14

That's not meeting

That's dodging your paramount duty to

The last example is transportation, and

15

part of the reason I'm going through this is this

16

identifies that you can actually cost things out.

17

respect to transportation, there's the JLARC Study that

18

determined that the state is underfunding to/from pupil

19

transportation by between 92 million and 114 million in

20

the 04-05 school year.

21

With

That was Exhibit 357.

Now, remember when the state had Julie

22

Salvi on the stand and she said, well, in response to

23

that 100 million shortfall, the state, in the 07-09

24

biennium, appropriated 25 million more dollars.

25

THE COURT:

You know, it's interesting in
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transportation because transportation is probably the

2

easiest component of Basic Education to cost out.

3

looking there, there's a -- 14 plus 8 is 22 -- $22

4

million dollar variation in one of the easiest

5

components to cost out.

6

easiest is because all you have to do is look at where

7

the children are and do the bus routes and all that.

8

And, yet, when you say cost out Basic Education, again,

9

you could get -- what does it require to provide Basic

I mean, the reason I say it's

10

Education?

11

those 30 students?

12

difference between kindergarten and 11th grade?

13

going to decide that?

Are those 25 students per teacher?
Are they 20 students?

14

MR. AHEARNE:

15

designs the means of the program.

16

And

Are

Is there a
Who's

The Legislature decides,

But the question you're asking is the

17

question the Legislature has never answered, they've

18

never even addressed.

19

the staffing ratio to provide the education, the

20

knowledge and skills?

21

means knowledge and skills.

22

they set, the staffing ratios -- remember, the

23

historical context of the staffing ratios, they were

24

set in the '77 Basic Ed Act, which, again, basically

25

just took the snapshot of what was existing now in that

This, how many teachers, what's

The state denies that education
And the staffing ratios
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Wally Miller report and said that it was 50

2

certificated staff per 1,000 FTE kids.

3

THE COURT:

And then that got broken down.

4

MR. AHEARNE:

And then in '87, they broke it

5

off so it's four administrator and 46 instructional for

6

4 through 12 and then made it 49 for K through 3.

7

Those staffing ratios, the state has

8

never determined what the staffing ratios would be to

9

amply provide the education, the knowledge and skills,

10

in the state standards.

11

it would be hard, boy, it would be confusing, it would

12

be difficult, that's nice, but the state has never

13

addressed that question.

14

court order that requires -- that specifies for the

15

court -- for the state what is the question that needs

16

to be answered and go and answer it.

17

And so the question of, boy,

And part of what we want is a

And if I can address this range in the

18

pupil transportation funding.

But, remember, this is

19

the 04-05 school year.

20

Accounting Manual was set, transportation to and from

21

was also accounted for as, you know, the field trips

22

and athletic team and ski bus and things like that.

23

So, of course, there's going to be a range because

24

JLARC had to make an estimate of what do you back out

25

of the transportation accounting in the State

With the way the State
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Accounting Manual to be only two and from.

2

course, there's a range, number one.

3

saying that, hey, I don't know if it's 92 million or

4

114 million isn't an excuse for the state to say, so

5

I'm going to pay 25.

6

so it's 12 million per year.

7

So, of

Number two,

And, actually, 25 was biennium,

And, remember, when Julie Salvi, the

8

state, said the response to this 100 million shortfall

9

was 25 million, or the 12.5 million per year, it

10

ignored diesel prices.

11

is one of the state's own documents again, page four,

12

which shows the price deflator, the blue, which is what

13

the state uses to inflate, and the red, which is what

14

diesel prices were, and the state's own document,

15

again, Superintendent of Public Instruction shows that

16

in this time period, for example 2007, that one year,

17

diesel prices alone increased school districts

18

transportation expenses by over 20 million dollars.

19

The state's response is, well, okay, we'll give you

20

12.5 for not only your $100 million shortfall but also

21

the 20 million increase in diesel prices that you're

22

experiencing.

23

This is Exhibit 359, and this

And the state's own documents, again,

24

Office of Superintendent of Public Instruction, this is

25

Exhibit 68, slide 53 shows that that gap is widening.

5471
1

When Assistant Superintendent Priddy was on the stand,

2

she said that if you now look at the 2008-2009 school

3

year, and you add that to this chart, this what was

4

$127 million gap is now $150 million that the state is

5

underfunding transportation.

6

And the last example is the NERCs where

7

the State Office of Superintendent of Public

8

Instruction was saying that the 06-07 school year the

9

state is underfunding NERCs by over 500 million.

And

10

this is important because, for technology, the average

11

cost for school districts is $136 per kid.

12

funds 62.

13

actually pay.

14

the cost.

15

8-year cycle, school districts, on average, spend $92

16

per kid.

17

of what that means.

18

on an 18-year-turnaround cycle uses the same textbooks

19

as a senior in high school that the senior in high

20

school today is using.

21

the education of our kids.

The state

Utilities, 252 is what the school districts
The state funds 115.

The state funds 22.

Insurance, $49 is

Curriculum, for an

The state funds an 18-year cycle, $42.

22

Think

That means that a child born today

That is not amply providing for

And as Jennifer Priddy testified on the

23

stand, NERC is a category funding that is willfully

24

underfunded.

25

you then look at Exhibit 616, which is for the 07-08

And this was the 06-07 school year.

If
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school year, that for the 07-08 school year that $500

2

million number grows to $585 million.

3

just OSPI that is saying that.

4

And it's not

For example, remember when Mary Jean

5

Ryan was on the stand and we were talking about that

6

article that she wrote where she wrote that "Washington

7

state is in the cellar of the national education

8

statistics.

9

student, 35th in high school graduation requirements,

We are 44th in total expenditures per

10

and the list goes on.

11

the raise to the bottom."

12

"Please, no more punts to the task forces or blue

13

ribbon groups.

14

public schools can ill afford more delay.

15

only one shot at their education."

16

We are variable front runners in
And she concluded by saying,

The 1 million children in our state
They get

And, you know, the state has an

17

assessment of how well we're doing with that one shot

18

at kids' education, and that is the Washington

19

Assessment of Student Learning, which the state

20

maintained as "one of the most rigorous and reliable

21

assessments of student achievement in the country.

22

even though the WASL was being changed, as Your Honor

23

will note from reading through the Dorn deposition,

24

it's not being changed because it's inaccurate.

25

rigger is staying the same.

And

The

The reliability, according
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to the state, is staying the same.

2

to make it quicker, cheaper, more efficient, able to

3

give a quicker response, but the accuracy is not

4

questioned.

5

It's being changed

And what does that state's most rigorous

6

test of student achievement show?

And these are all

7

the report cards from Trial Exhibit 689 and the prior

8

exhibit was 678.

9

percent of our kids fail the science knowledge and

Show that 64 percent, right now 64

10

skills that the state itself says all kids must know.

11

55 percent fail the math standards that the state

12

itself says all children must know.

13

reading, and 28 percent fail to graduate with their

14

peers.

21 percent fail

15

And, remember, we went through with the

16

four superintendents, for example, Chimacum with this

17

number, so 55, 59, 22, and 18.

18

Blair explaining, like all the superintendents

19

explained, that in today's economy in their area you

20

cannot get a living-wage family job without a high

21

school diploma and without learning the knowledge and

22

skills that are in our state standards.

23

And, remember, Mike

We went to Colville and, remember, that

24

is where the state's saying Colville's doing great

25

compared to everybody else.

They only have the 13 --
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they only have 13 percent of their kids fail to

2

graduate with their peers, and the state says that's

3

great success.

4

that's failure.

5

than the other districts in my state.

6

failing.

7

slower than everybody else's.

8
9

Remember what Ken Emmil said.

He said

Don't tell me how I'm doing better
I'm still

It only means that my house is burning down
That's not success.

We went to Yakima, and the state points
out that Yakima's numbers, even though they're abismal,

10

have been getting better over the last five years and

11

they've made a lot of progress, but it's been Soria,

12

the long-time superintendent pointing out.

13

because of state dollars, and so it's not evidence that

14

the state is amply providing for education.

15

because of the focused resources he was able to devote

16

from non-state dollars, and it also disproves -- that

17

point disproves the state's point that it's going to

18

take 14 years and forever to actually make progress.

19

Focused resources can produce results promptly.

20

That wasn't

It's

Then we had Edmonds and, again,

21

similarly bad numbers, but the state's been pointing

22

out that, for example, at least in Edmonds it's only 13

23

percent of the kids can't read like, oh, the voters

24

pamphlet, things like that, can't read and comprehend

25

and meet state standards for reading.

Remember Nick
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Brossoit's comment on that.

2

I have a field trip and I take 100 kids out and only

3

return, like, 80 or 90, that's not success.

4

these are minimum standards the state has set.

5

13 percent is failing.

If

Again,

And these failings have two important

6

ramifications.

One is our kids aren't being equipped

7

with the minimum standards the state itself has said

8

are needed to compete in today's economy and

9

meaningfully participate in our democracy.

But the one

10

in four kids failing to graduate which, remember, is

11

the same number that GCERF was complaining about, the

12

same number that the paramount duty study was

13

complaining about, that means that those one in four

14

kids are condemned to not being able to get family-wage

15

living jobs and not being able to become productive

16

citizens in our state.

17

Skid Priest talked about one of the

18

reports the state did.

Remember the Building Bridges

19

Report that was done on dropouts and dropout prevention

20

where it summarized that "In the 2006-07 school year

21

20,000 Washington students dropped out of school.

22

These disconnected youth now face multiple barriers to

23

becoming successful adults.

24

than their peers to engage in substance abuse, inflict

25

harm to others and themselves, suffer mental health

They are far more likely
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problems and live in our streets.

2

likely to become the inmates in our prisons, the

3

recipients of government welfare, and the unemployed

4

and unemployable workers in our economy.

5

they are likely to pass on the heritage of

6

undereducation and poverty to their children."

7

Trial Exhibit 215.

8

studies show that that will not change without more

9

resources.

10

They are also more

Worse yet,

This is

And the state's evidence, it's own

Remember, that one chart that Steve Aos

11

talked about from the Basic Ed Task Force that's now

12

Trial Exhibit 124 page 36, the chart about high school

13

graduation rates, and if all you do is simply reshuffle

14

the deck chairs on the Titanic, just reshuffle the

15

current resources, over the course of 14 years his

16

analysis was you can increase graduation rates from

17

72.5 percent to just slightly over 73 percent.

18

state's own studies today show that you need more

19

resources to be able to change the dismal high school

20

graduation rates we have in our state.

21

THE COURT:

The

What are the resources required

22

to bring the average, or the mode rather, from that 73

23

percent up to 81 percent?

24
25

MR. AHEARNE:

Well, what this was looking at

is the Basic Ed Task Force --
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THE COURT:

2

MR. AHEARNE:

3

Right.
-- plan, which, again, didn't

include construction, did not include transportation --

4

THE COURT:

Right.

5

MR. AHEARNE:

-- or anything like that.

6

Remember, also, then the criticism of two things.

One,

7

it is looking at 14 years after.

8

years after because those are the kids that go through

9

the entire system, but that is on that systematic,

He was looking at 14

10

statewide basis.

11

has shown that when you give resources or that local

12

superintendents, the people on the ground, are given

13

the flexibility to spend and direct the resources, they

14

produce results much quicker.

15

proved in Yakima.

16

Colville.

17

much higher.

18

is it would be higher.

19

the state's own study, that without more resources,

20

you're not going to change that high school graduation

21

rate.

22

And what the evidence in this case

That's what Ben Soria

That's what Ken Emmil has proved in

And so, frankly, we believe it's going to be
But the evidence, district by district,

THE COURT:

But the evidence is also, from

But where, with Superintendent

23

Emmil and Superintendent Soria, where is the evidence

24

that their achievements were a result of greater

5

resources?
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MR. AHEARNE:

They weren't a result of

2

greater resources.

3

doing what I think was -- was it -- I think it was Ken

4

Emmil that was talking about triage, doing the triage

5

of, okay, I'm going to -- I only have so many

6

resources, and I can choose to save the education of

7

these five kids or these 10 kids.

8

his -- I hate to harp on athletics, but, I mean, that

9

was his big -- and that was obviously very important to

10

They were the result of, frankly,

Again, for example,

his community in getting the results that he gets.

11

You can, with focused effort and the --

12

we can get in a long debate about the studies, et

13

cetera, but there is no dispute that at least with

14

focused efforts, you can get results and you can get

15

results relatively promptly.

16

THE COURT:

But that's exactly what was the

17

premise of the state's expert in stating that it's not

18

a question of additional financial resources.

19

question of, as you put it, rearranging the chairs on

20

the Titanic.

It's a

21

Now, in this instance, I think, you

22

know, I don't necessarily want to use the analogy

23

because I'm not sure if it's the Titanic, but the point

24

is is that sometimes it just takes taking the same

25

resources and using them more efficiently and using
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them more effectively, and I think that that's what

2

Superintendents Soria and Emmil were demonstrating.

3

And that was what the state's studies showed, that if

4

you just throw more money at it, that you're not going

5

to get your rate of return on your investment versus

6

hiring better teachers, doing, as you said, the

7

focusing.

8
9
10

So, it may not just be a question of
underfunding.

It may be a question of, as you put it,

what you do with the dollars at the local level.

11

MR. AHEARNE:

There is no evidence that the

12

amount of resources the state currently provides are

13

anywhere near enough.

14

number, their current definition and understanding of

15

our Constitution isn't anywhere near enough for the

16

schools to even keep their doors open, never mind

17

provide enough resources to be directed and focused to

18

amply provide for the education of all kids.

19

Remember, the small Basic Ed

There's no evidence to dispute the

20

superintendent's own testimony that they don't have

21

enough resources to focus for all kids, so they do that

22

triage.

23

superintendents in our public schools to, in essence,

24

engage in Sophie's Choice every day.

25

enough resources to save all our at-risk kids, all of

The current funding system in our state forces

I don't have
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our low-income kids, all the kids that need additional

2

help to meet the state standards so I'm going to have

3

make a Sophie's Choice.

4

know you're just going to flounder.

5

not going to graduate from high school.

6

not going to get the knowledge and skills that kids

7

need to compete and succeed in today's society.

I'll save these two, and I
I know that you're
I know you're

8

And, you know, Your Honor, every week

9

when we've been waiting for trial, we've seen those

10

kids, and they come in for the criminal calendar.

11

kids that do slip through the cracks, the kids that the

12

state's superintendents -- or the school district

13

superintendents have repeatedly said that, if I had the

14

resources I could focus them in areas that would

15

produce results.

16

well, if you do this mega-regression analysis on just

17

systematically increasing class sizes or decreasing

18

class sizes everywhere, increasing salaries everywhere,

19

it's not going to produce the statistically significant

20

result.

21

they would focus those additional resources.

22

resources do matter.

23

The

And the state's expert is saying,

That's not where the superintendents have said
So

And we have a significant problem.

24

Turning just on the gaps that we're talking about, and

25

this is, again, Exhibit 57 slide five, in our state, if
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you're white, the passage rate on reading, writing, and

2

math is 69 percent.

3

it's 36.

4

income, 73 percent of our not low-income kids, and

5

that's not enough, pass reading, writing, and math.

6

you are low income, it's 45 percent.

7

you're 24 percent.

If you're an African-American kid,

If you're Hispanic 40.

If you're not low

If

If you're ELL,

8

The supers, the folks, the educators on

9

the ground, all uniformly testified that this gap can

10

be closed.

The state's own witnesses, their site

11

witness, Murphy and Erin Jones, the Achievement Gap

12

Study person, said this gap can be closed, and the

13

state's own document show the gap's not closing.

14

is from, then, the State Board of Education strategic

15

plan, Exhibit 231 page six, this is a chart.

16

true minority achievement has been increasing as has

17

white achievement.

18

that gap is a significant problem.

19

example, where, if you're a Latino student, and these

20

are the report card statistics.

21

student, you have -- 87 percent of our Latino kids in

22

Yakima don't know the science standards the state

23

specifies.

24

complete the reading standards.

25

low income, similarly abismal rate.

This

It is

But that gap still remains, and

85 percent in math.

Look at Yakima, for

If you're a Latino

Over a third don't
In Edmonds, if you're
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And this is a significant problem.

2

society, education is supposed to be the great

3

equalizer.

4

it's the great perpetuator.

5
6

The way our system is set up right now,

THE COURT:

Mr. Ahearne, before we move on to

your next section, we are at our morning recess time.

7

Is this a good place for us to recess?

8
9

In our

MR. AHEARNE:

It is as good as any, Your

Honor.

10

THE COURT:

11

All right.

Very good.

We'll take our morning recess for 15

12

minutes and then resume with petitioner's closing

13

argument.

14

Court will be at recess.

15

(Whereupon a recess was taken.)

16

THE COURT:

17

Please be seated.

Mr. Ahearne.

18

MR. AHEARNE:

Closing on the part --

19

remedy -- third part of the remedy is simply

20

declaratory judgment that prevents the state from

21

continuing to punt and delay by claiming that it is

22

complying.

23

Declaratory judgment for the state is

24

not complying with its paramount duty to make ample

25

provision for the education of all children in
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Washington.

2

state's Basic Education Program Funding Formula amount

3

is not anywhere even near the ballpark.

4

All of the supers confirmed that the

The state's Assistant Superintendent of

5

Public Instruction for Financial Resources confirms

6

that fact.

7

Instruction over the years, the state's Chair of the

8

State Board of Education and other witnesses in this

9

case all confirm that fact.

The state's Superintendents of Public

And the state's own expert

10

witnesses do not dispute that that Basic Education

11

Program Funding Formula amount is not even in the

12

ballpark.

13

testified, with respect to the pieces, we're not in the

14

ballpark.

15

underfunded.

16

transportation, market rate salaries, construction and

17

NERCs showed that the state's not even in the

18

ballpark.

19

As the Assistant Superintendent Priddy

NERCs are, to use their own words, woefully
The state's own studies of

So the third remedy we seek is a strong

20

declaratory judgment ruling on that simple yes or no

21

question of whether the state's fully complying, and

22

the answer is no.

23

Which brings us, then, to the fourth

24

part of the remedy we seek.

The enforcement.

25

state has two lines of defenses.

The

First is, well, you
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know, it's impossible to determine the dollar cost for

2

amply providing an education to all, but that's simply

3

not the case.

4

The state's own Basic Ed Finance Funding

5

Tack Force looked at the scientific research and they

6

recommended a specific program of education based on

7

its broad review of the education research.

8

on pages 8, 9, and 10 of Exhibit 124.

9

program that they laid out with the students staff

And that

And this is the

10

schedule, the class sizes, the struggling-student

11

ratios, the assistance for English Language Learners,

12

the Special Ed assistance, the other non-staff related

13

or non-teaching staff positions.

14

development, those 10 professional development days

15

that the state has -- the studies have been saying are

16

needed ever since the GCERF study back in the earlier

17

'90s, and the state has never fully provided and the

18

non-employee related costs where there is no dispute

19

the state is currently underfunding those.

20

The professional

So the Task Force came up with a

21

specific proposal, a specific -- they designed a

22

specific program and then costed it out.

23

24 of the Task Force proposal, where they did their

24

costing out and determined the resulting total increase

25

in funding.

This is page

Again, this doesn't include construction
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or transportation, but there were other workgroups, a

2

construction workgroup and a transportation workgroup,

3

that were working on those.

4

increase in funding is estimated at approximately 7.5,

5

8.3, and 10.3 billion per biennium respective to the

6

three of four mentioned teacher salary levels.

7

Remember what those are.

8

like Lori Taylor numbers.

9

we just continue the same salaries.

The resulting total

These are the professionals
The $7.5 billion increase is
The 8.3 is we

10

increased it to a market rate of 10-month school

11

year -- or 10-month salary and assume teachers get jobs

12

for the other two months somewhere else.

13

billion is a 12-month salary.

14
15

So that the state can cost out -- can
design a program and cost it out.

16
17

THE COURT:

Is that biennial or is that

annual?

18

MR. AHEARNE:

19

THE COURT:

20

Biennium.

That's biennium.

That's biennial?

And why doesn't this give you the remedy

21

that you're seeking?

22

program development done by the BEFTF?

23

And the 10.1

The cost estimates and the

MR. AHEARNE:

If the court wants to order the

24

state to actually implement a program that the state's

25

own study after 18 plus months of research and analysis
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came up with -- frankly, I'm sure the state would have

2

little fits about doing that.

3

kind of remedy that we are seeking is a court order

4

that says, look, paramount, ample, and all really mean

5

what they mean.

6

THE COURT:

7

MR. AHEARNE:

But that is exactly the

Right.
Education means the knowledge

8

and skills in the state's own standards.

9

program.

10

Design a

What this shows is the state can design

11

a program that does it.

You then have to add

12

construction because, remember, Basic Ed Task Force,

13

there is the Construction Task Force that was dealing

14

with that.

15

remember, there was the transportation study that was

16

dealing with that.

17

can also cost it out.

18

has done it.

19

remember, Ben Rarick came on the stand and the state --

20

the state's attorney said, well, if you assume 2261

21

were to do this and you assume 2261 were to do that, if

22

you assume the program that eventually gets designed

23

someday, you can cost that out.

24

that is now Trial Exhibit 695, the current

25

Superintendent Dorn's proposal where he can cost out

You have to add transportation because,

But you can design a program.

You

And that's one time the state

The state in this trial, Exhibit 1483,

You also have -- and
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how much individual pieces cost and individual pieces

2

have been costed out by the state itself.

3

This is now Trial Exhibit 356 on page 69

4

with respect to the time limit.

This is the most --

5

state's most recent transportation study.

6

have Appendix A, where they identify by district --

7

and, remember, we talked about Bethel, identified by

8

district exactly how much $4.3 million, the current

9

funding formula is underfunding Bethel.

Where they

It identified,

10

specifically, the amount of money that the state is

11

underfunding transportation overall, the --

12
13
14
15
16

THE COURT:

But, again, counsel, I want to go

back to the Task Force Study.
What is the remedy that you're asking
for from this court with regard to this fourth item?
MR. AHEARNE:

The fourth item is an order

17

that requires the state to -- what one -- once this

18

court lays down what the ground rules are, which the

19

state has continuously been denying, what paramount,

20

ample, and all means --

21

THE COURT:

22

The WITNESS:

23

THE COURT:

24
25

Assuming I --- the education --

Assume I grant your other

declaratory relief -MR. AHEARNE:

Yes.

Well, for any part of
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remedy four to make sense, to tell the state to go do

2

it, the court has to make perfectly clear what the "it"

3

is because for the last 30 years, the state's been able

4

to dodge and evade by saying it's ambiguous.

5

perfectly clear what the "it" is, paramount, ample, and

6

all in education.

7

What's the remedy?

8
9

THE COURT:

Make it

Promptly --

Well, let me just stop you

there.

10

You know, you say the state's been

11

evading defining or following through on the

12

definition.

13

different definition than has already been provided by

14

prior case law.

15
16

This court is not going to give you any

MR. AHEARNE:

And this is exactly the

problem.

17

You know that, what the case law says.

18

I know what the case law says.

19

I believe, know what the case law says.

20
21
22

THE COURT:

The state's attorneys,

Of course, they know what the

case law is.
MR. AHEARNE:

But in this case, remember,

23

we -- again, and we even tried to -- when we believed

24

it was a legal issue, we even tried to move for summary

25

judgment on those things saying the law is clear, this
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is a legal issue.

And the state -- and this was two

2

and a half years ago.

3

law says what we say it says, that we have a trial.

4

We've had a trial.

5

confirms why paramount, ample, and all in education

6

mean exactly what we've been saying it means.

And the state's denied that the

The evidence in the trial simply

7

THE COURT:

8

MR. AHEARNE:

9

Well I -So the court -- the state

itself has been -- and I'm not talking about the

10

attorneys in this courtroom but the state itself, as an

11

institution, has been denying that that's what those

12

words mean, and that's why we think it's essential that

13

the state define -- lay the declaratory judgment that

14

makes it perfectly clear, undisputable, makes it --

15

takes away that excuse of the state that when

16

paramount, ample, and all in education mean.

17

And then we get to the fourth part of

18

the remedy.

Order the state to promptly design a

19

program that amply provides all children a realistic or

20

effective opportunity to become equipped with the

21

knowledge and skills in the state's standards which is

22

the education, the school district case, 1209, those

23

four numbered provisions, EALRs.

24
25

Two, determine the actual dollar cost of
that program.

The second thing the state has never
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done.

Never done the first, never done the second.

2

And, three, determine how the state's going to pay for

3

that with stable and dependable state sources,

4

something the state has never done as well.

5

THE COURT:

All right.

Now, what if the

6

state were to say, thank you, Judge Erlick, we're

7

fascinated by your decision in favor of petitioners,

8

and we have designed a program that amply provides.

9

It's called the Basic Education Financing Task Force.

10

We have determined the actual costs.

11

costs that you just projected which were range of --

12

called six and a half; is that right?

13

MEMBER OF AUDIENCE:

14

THE COURT:

15

Seven.
7 billion, whatever it

is --

16
17

Seven?

Those are the

MR. AHEARNE:

7.5 to 10.1 billion.

And also

just --

18

THE COURT:

And what -- yes, go ahead.

19

MR. AHEARNE:

And just to be clear on the

20

numbers, that same page then has some lower numbers in

21

it as well.

22

THE COURT:

Right.

23

MR. AHEARNE:

And what those lower numbers

24

are is, this is an increase over what the Basic

25

Education -- those funding formulas are.

If you roll
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in --

2

THE COURT:

That's an increase.

3

MR. AHEARNE:

-- additional money that --

4

what the state's own B director said are the

5

discretionary funds, like 728 the state can take away

6

at any time, the number goes down simply because the

7

increase -- the amount of increase goes down because if

8

you start treating all those discretionary funds as

9

Basic Ed, obviously if you subtract the million from

10

7.5 you're not going to be at 6.5 million -- billion.

11

THE COURT:

So something like TRI pay, for

12

example, might disappear because of the rolled into

13

Basic Education.

14

MR. AHEARNE:

Basic education.

And,

15

remember, when the superintendents talk about TRI pay,

16

but remember what TRI pay is, and there's no dispute,

17

and the record's clear that each of the superintendents

18

testified that they pay what the market requires.

19

Remember, Nick Brossoit testifying about when he was at

20

Tumwater, you know, Olympia raised their salaries by

21

five thousand bucks and they were losing then their

22

teachers, because if you can turn left at the

23

intersection or right and get more, you're going to

24

turn left.

5

And they were paying the market rate, and

there -- what the state base salary is, and Jennifer
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Priddy's slide confirms, the state base allocation

2

amount is not market rate.

3

THE COURT:

All right.

So what the state may

4

respond is, well, we've done this.

5

Financing Task Force, we costed it out, and we're going

6

to determine how to fund it by implementing 2261.

7

MR. AHEARNE:

We've done the

Which is exactly what, you

8

know, their last point is, which is the 2009

9

Legislature's intent was that future Legislatures would

10

fund this education by 2018-19 school year, which,

11

remember, is when -- the 2261 defense.

12

Remember when Dan Grimm was on the stand

13

and I asked him as a former legislator what does that

14

mean to you, and he said that, well, that means that

15

the 2009 Legislature wanted to get the credit for this

16

but not actually do the dirty work of having to pay for

17

it.

18

Now, there's no guarantee that in the

19

2010 Legislature or the 11 or 12 or 13, 14, 15, 16, 17,

20

18 or 19 Legislature will want to do the dirty work to

21

pay for it.

22

the -- what the "it" is under 2261.

23

And, in fact -- and we'll get into whether

But, the fact is prior history has shown

24

that future legislatures don't do what the current

25

Legislature intended, especially if it costs money.
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One example.

Remember the '77, the Basic Ed Act, it

2

expressly provided, with respect to pupil

3

transportation, that it would be funded starting in the

4

'81 school year at 100 percent or as close thereto as

5

reasonably possible.

6

shows that 65 percent, rounding up, 66 percent.

7

JLARC Study showed the underfunding in that range of

8

about 100 million.

9

underfunding was 122 million, and OSPI, Jennifer

30 years later the OFM study
The

The OFM study showed, for 06-07,

10

Priddy's testimony that currently or at least 08-09 was

11

under 150 million.

12

transportation be fully funded starting in the 80-81

13

school year.

14

done.

15
16

The '77 Legislature intended pupil

30 years later, it's still not being

We also have 30 -THE COURT:

So if I order the Legislature,

17

the state, to determine how these programs will be paid

18

for by the state, you're stating that they have to fund

19

it or they simply come up with an intent to figure out

20

how they're going to fund it?

21

MR. AHEARNE:

The state has to fund it.

I

22

mean, I don't believe the Constitution says that it's

23

the paramount duty of the state to plan to someday make

24

ample provision for the education of all children.

25

THE COURT:

So, let's say that the
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Legislature responds and says, all right, we're

2

implementing 2261 and we're going to have the future

3

legislatures fund it.

4

the 2009 Legislature, or I guess the 2010, whatever the

5

next session would be, assuming there's a short session

6

next year, there's implementation that's rolling in

7

over a period of eight plus years, so it may not come

8

up until the 2012 Legislature.

9
10

Because if you've got a roll-in,

How does the 2010 Legislature order -MR. AHEARNE:

Well, first, we're not set in

11

stone on the Legislature has to be in the January

12

session each year.

13

our state to build stadiums, special sessions to give

14

Boeing tax breaks.

15

deal with paramount duty of the state.

16

remember, the studies done by the Basic Ed Act, that

17

was passed in the special session.

18

bifurcated the 50 certificated instructional staff to,

19

you know, the 46 for teaching, four for

20

administrators --

21

I mean, we have special sessions in

We can't have a special session to

THE COURT:

In fact,

The amendment that

I'm not saying they have to wait

22

until 2010.

That wasn't my point.

My point is that,

23

under 2261, if that were to be implemented, that

24

anticipates that there are going to be trigger dates

25

down the road and you're --
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MR. AHEARNE:

Here's my concern with 2261,

2

is, you know, over the years, starting with the Miller

3

report, we've had 30 years of studies, and we've had 30

4

years of governors saying that they intend to actually

5

start funding education.

6

The situation in our state is like -- I

7

mean, it's like that refrain in the Kenny Chesney song

8

that, you know, was top 10 on the only chart that

9

matters, County, last October, and the refrain in that

10

song is everybody wants to go to heaven, just nobody

11

wants to go right now.

12

The situation in our state for the last

13

30 years has been the exact same thing.

14

wants to fully fund education.

15

to do it right now.

16

THE COURT:

17

MR. AHEARNE:

18

THE COURT:

19

MR. AHEARNE:

Everybody

It's just nobody wants

Well -And the problem with --

Go ahead.
The problem with 2261, is it

20

says, hey, we've got these great plans, increase

21

instructional hours from 1,000 to 1,080, go to all the

22

kindergarten, increase kindergarten hours from 450 to

23

1,000, have this great prototypical school model.

24

We'll do it someday, and even though there are

25

deadlines for the task forces -- I mean, if you lay out
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that the exhibit, which -- 692?

2

exhibit number.

3

dates and we went through several.

4

that goes on for years and years and years.

5

need more studies.

6

study.

7

next legislative session, the perfect answer?

8

they can come up with an answer that's an awful lot

9

closer with what the Constitution requires than where

10

I forget now the

But that's the timeline of all the
If you lay it out,
We don't

I mean, the state has done its

Now, can they come up with promptly, like this
No.

But

we are right now.

11

THE COURT:

But isn't a study exactly what

12

you're requesting?

13

you want this entity, task force, whatever you want to

14

call it, to determine -- first of all, to define what

15

Basic Education is, because they're going to have to

16

determine -- they're going to go through the same

17

process that the Washington Learns and BEFTF went

18

through.

19

do what BEFTF did and cost it all out.

20

In other words, it's going to -- if

Then on top of that, they're going to have to

Now, I can't imagine that would take

21

less than two or three years because that's what all

22

these other studies took.

23

MR. AHEARNE:

BETF already did it.

I mean --

24

you know, I see you're struggling with what is it that

25

we actually want you --
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THE COURT:

2

MR. AHEARNE:

3

THE COURT:

4

MR. AHEARNE:

5
6
7
8
9
10
11

I am.
-- to order.

I am struggling with that.
Representative Priest answered

that in the last three questions of this examination.
THE COURT:

So why don't I just order the

Legislature to implement the BEFTF?
MR. AHEARNE:

The court can do that.

then that doesn't address transportation.

But

It doesn't

address trans -THE COURT:

Well, tell them let's address

12

transportation and construction.

13

MR. AHEARNE:

14

Include.

And if I just turn to the way that

15

Representative Priest summarized it.

16

him, if ordered to do so, could the Legislature design

17

a program that amply provides all children a realistic

18

or effective opportunity to come equipped with the

19

knowledge and skills described in the Seattle School

20

District ruling, the four numbered provisions of House

21

Bill 1209 and the State's Essential Academic Learning

22

Requirements?

23

Remember, I asked

The answer is yes.
If ordered to do so, could the

24

Legislature determine the cost of that program?

25

answer is yes.

The

Remember, this is exactly what BETF
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did.

2

They designed a program and determined the cost.
If ordered to do so, could the

3

Legislature determine how it is going to fund that

4

cost?

5

Legislature does all the time in determining how

6

they're going to fund the costs.

7

And he answered yes, which is what the

So what are we asking this court to do?

8

Order the Legislature to promptly design a program that

9

amply provides all children a realistic and effective

10

opportunity to become equipped with the knowledge and

11

skills described in the Seattle School District ruling,

12

those four numbered provisions in House Bill 1209, and

13

the state's Essential Academic Learning Requirements.

14

This is something the state's current

15

system does not do.

The system that we have in place

16

right now, it's not a program that's designed to amply

17

provide that knowledge and skills to our kids.

18

THE COURT:

Does BETF do it?

19

MR. AHEARNE:

Well, I'm pretty sure what the

20

state's response is going to be is, BETF looked at this

21

Core 24 concept and all these other things and so, you

22

know, that's sort of looking to the future.

23

what the current definition is.

24

state's saying the current definition is just the

25

Program Funding Formulas.

It's not

And, again, the
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But, even if the current definition is

2

the Seattle School District, 1209, and the EALRs, I

3

anticipate what the state will argue is, well, you

4

know, BETF did something slightly different, which only

5

confirms the point that this court has to enter -- for

6

anything to work, the court has to enter that

7

declaratory judgment on what paramount, ample, and all

8

and that word "education" means.

9

And Your Honor's question, well, if

10

anybody says that, the first thing the state's going to

11

have to do is define what Basic Education means.

12

That's confusing program and Basic Education.

13

Remember, going back to the Seattle

14

School District case, it was -- the Legislature has not

15

done either of two things.

16

content of Basic Education or design a basic program to

17

deliver that education.

18

as a matter of law as supported uniformly by the

19

evidence that the education and knowledge and skills

20

not only specified in that paragraph at Exhibit 2 of

21

the Seattle School District case, but then the four

22

numbered provisions of 1209 and the EALRs.

23

what that education is.

24

designed a program to deliver that education.

25

Define the substantive

We seek a declaratory judgment

That is

And the state has never

The first part of that remedy, the
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fourth remedy we seek, enforcement order, is requiring

2

the state to design a program that amply provides for

3

that.

4

construction and transportation, because that wasn't

5

part of BETF, is that program has to include, at

6

minimum, the components of -- and then you can just

7

march through the stack bar chart that we talked about,

8

include, at minimum, appropriate school facilities,

9

classroom teaching, transportation, non-classroom staff

And that program to follow up on your

10

and support, the NERCs or, I guess, now they're being

11

called materials, supplies, and operating costs, and

12

the co-curricular and food services.

13

components that have to be in the program that the

14

Legislature designs.

15

designed that program.

16

dollar cost of that program.

17

the state is going to fund that cost from stable and

18

dependable resources.

19

And those are the

The Legislature has never
Two, determine the actual
And, three, determine how

Now, the fact of the matter is, many

20

parts of this are already known.

To-and-from

21

transportation is an existing operation.

22

already has determined the dollar cost to each school

23

district, and the state claims that its general fund is

24

a stable and dependable resource sufficient to fund

25

these costs.

The state

So for pupil to-and-from transportation
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prompt can be done right now.

2

that part.

3

The state's already done

Similar, with respect to market rate

4

salaries, the state already knows that, one, market

5

rate salaries are an existing expense.

6

what the dollar cost is, and the state claims this

7

general fund is a stable and dependable resource that

8

can fund that.

9

The state knows

For the gap between the state funding

10

formula and the actual market the districts are paying

11

prompt can, therefore, be done right now.

12

Similarly with NERCs, those are existing

13

expenses.

14

claims its General Fund is stable and dependable to

15

fund that.

16

The state knows the dollar cost.

The state

The NERCs prompt could be done right now.
THE COURT:

Isn't this the billion dollars

17

that Jennifer Priddy calculated?

18

MR. AHEARNE:

Her calculation, if my

19

recollection is correct, is that NERCs were about half

20

a billion dollars.

21
22

THE COURT:

Right.

What I'm saying is the

list --

23

MR. AHEARNE:

24

THE COURT:

25

MR. AHEARNE:

Right.

-- you're going through now -Yes.
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2

THE COURT:

-- added up to the billion

dollars --

3

MR. AHEARNE:

4

THE COURT:

5

MR. AHEARNE:

6

Yes.

-- that she said was the gap.
Which is, right now, what

we're at.

7

This is Trial Exhibit 192.

This is the

8

Citizen's Guide to the Washington State K-12 Finance

9

that the State of Washington publishes to inform its

10

citizens.

11

Washington State Constitution say about K-12 public

12

school funding?

13

"It is the paramount duty of the state to make the

14

ample provision for the education of all children

15

residing within its borders without distinction or

16

preference on account of race, color, caste, or sex."

17

And in this, the state explains what does

Then it quotes Article IX, Section 1.

And it, again, goes on to acknowledge

18

that "This constitutional provision is unique to

19

Washington while other states have constitutional

20

provisions related to education, no other state makes

21

K-12 education the paramount duty of the state."

22

That's consistent with the Seattle School District

23

ruling that 30 years ago said that "No other state puts

24

its public education on as high a pedestal as the State

25

of Washington."

5503
1

The petitioners in this case -- in this

2

case ask no more, no less the state uphold and enforce

3

this constitutional provision.

4

the Seattle School District decision 30 years ago said,

5

"Not only imposes a paramount duty on the state but

6

also grants a corollary paramount right to each child

7

in our state."

8
9

This provision which

And we ask that this court not forget
the urgency of this situation.

If I could just quote

10

from -- or read from part of Skip Priest's explanation

11

of why this is so urgent.

12

"you're referring to a sense of urgency.

13

believe a sense of urgency is important?"

14

respond, "I believe very strongly that all means all

15

when it comes to providing an opportunity for our

16

children to be successful.

17

every month, every year that we do not address this

18

issue means that additional students will drop out as

19

well as students who will not be able to meet the

20

requirements required under 1209.

21

about numbers.

22

when it comes right down to it, every life lost is

23

something that is very real."

24
25

And I asked him, you know,
Why do you
And he

Every day, every week,

It's easy to talk

It's easy to talk about statistics, but

And that's -- that's one of the great
tragedies of this long debate and delay is that we're
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not talking about numbers.

2

world kids.

3

in our state's public schools from Chimacum to

4

Colville, from Yakima to Edmonds, and all the other 291

5

school districts in between.

6

constitutional duty under Article IX, Section 1 is

7

clear, the testimony and exhibits have made it clear

8

that the state is not complying with its

9

constitutional -- its paramount constitutional duty.

10

We're talking about real

This case is about those real world kids

The state's

Petitioners ask for nothing more,

11

nothing less than this court uphold and enforce the

12

paramount duty provision of our state Constitution.

13
14
15
16

That's all I have.
THE COURT:

Thank you, Mr. Ahearne.

Mr. Clark, is respondent state prepared
to proceed with its closing argument?

17

MR. CLARK:

Yes, Your Honor.

18

THE COURT:

If you'd like to proceed.

19

MR. CLARK:

Your Honor, Bill Clark.

You know

20

me by now, but, for the record, I'm speaking on behalf

21

of the respondent today.

22

General for the State Attorney General's Office.

23

And I'm Assistant Attorney

Before I begin my remarks, Your Honor,

24

it seems to me that one of the first things you want to

25

do is to check the file in this case because you learn
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that the petition in this case was filed in January of

2

2007.

An amended petition was filed in December of

3

2007.

And the pleadings were closed at that point,

4

including the four-part remedy that Mr. Ahearne spent

5

his presentation this morning discussing.

6

What's happened, and this has hampered

7

both sides, both the petitioners and the respondent, is

8

that events have superceded the allegations in the

9

complaint -- or the petition.

If you look at the file,

10

Your Honor, you will see that every deposition, except

11

the deposition of Superintendent Bergeson, was taken in

12

2009.

13

If you recall the evidence in the case,

14

the broad sweep of it, we've heard from 30-odd

15

witnesses, hundreds of exhibits are introduced, but the

16

lion's share of the evidence that's been admitted in

17

your court relates to events that transpired in the

18

latter half of 2008.

19

occurring right then, they were summaries done by

20

people of events that happened before then for

21

consideration in that time frame.

22

determined, I believe, on the events that have

23

transpired within the last 10 months.

24
25

If they didn't relate to events

This case is to be

The Basic Education Task Force, for
example.

That's given him virtually 100 percent of
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what he's bringing for you as evidence in this

2

liability case because he believes that the reform

3

effort that the Task Force undertook was nothing short

4

of an exercise in confessing constitutional guilt, and

5

that wasn't what it was all about no matter how you

6

want to construe it.

7

guilt may be another man's, hey, we're reforming, but

8

that's the way it is.

9

I know one man's confession of

That's the way it is.

Similarly, we were concerned a lot with

10

the events of 2009.

11

opportunity that our state Legislature had to consider

12

the Task Force Report and effort that it had

13

commissioned in which only completed its work as the

14

2009 legislative session then got underway.

15

Why?

Because that was the first

Then why do we focus on 2009 still?

16

Because 2261 was passed in this last legislative

17

session.

18

early in his presentation, isn't 2261 what you're

19

looking for?

20

the answer is yes.

21

is looking for.

22

Legislature has selected as the means of fulfilling its

23

Article IX duty, and, with all due respect, Your Honor,

24

you have to let that effort continue.

25

interrupt it, impede it, try to add to it, unless and

And, Your Honor, you asked Mr. Ahearne very

And while he couldn't say yes, I believe
It is what the State of Washington

It's what it's got.

It's what the

You cannot
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until the plaintiffs in this case come forward and show

2

you that there is a constitutional imperative to do so,

3

and the evidence on those points is sorely lacking in

4

this case.

5

evidence standard, it's lacking, and it's much more

6

lacking under the proper standard, which is burden of

7

proof beyond a reasonable doubt as to

8

unconstitutionality.

Even if you apply the preponderance of the

9

The other point I want to make at the

10

outside, because I don't want to forget it, is Your

11

Honor asked a lot of questions about construction and

12

where it goes.

13

constraints in the case that both Mr. Ahearne and I

14

operated under was that we couldn't call everybody who

15

would have been helpful to the court as a fact

16

witness.

17

One of the problems with the time

There is a lengthy deposition and two

18

very important exhibits from a state employee, a

19

legislative fiscal analyst named Bryon Moore.

20

the state's 30(b)(6) witness designated to testify in

21

deposition about the state's Joint Task Force that was

22

commissioned, specifically, to consider school-

23

construction issues, and it was underway.

24

completed.

25

deposition is the final report from that task force,

He was

It

One of the exhibits in Mr. Moore's
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which came out in 2008, and it contains, I believe,

2

early in the report, perhaps even as early as page 8,

3

and the exhibit is 261.

4

demonstrative exhibits here to give you the cite.

5

Exhibit 261, Mr. Moore's deposition, page 8 of that

6

exhibit details the reasons why a fully funded by the

7

state, 100 percent school construction program can't

8

work and won't work.

9

And I'm peaking ahead at my
But

And so, if you want to understand what

10

the state is coming to grips with in the area of school

11

construction, you've got to read Mr. Moore's entire

12

deposition, or at least the portions both sides have

13

designated, which probably is the entire one, and the

14

preliminary report, which is either 260 or 262, and I

15

think the final report is 261.

16

you all the evidence that the parties developed that

17

we, unfortunately, were not able to present live at

18

trial with regard to the school construction issue.

19

And that should give

Your Honor, I want to talk about the

20

structure of my closing so we'll know where I hope to

21

go today.

22

parts.

23

claims, and by that I mean the claims for relief, and

24

the defenses that the state has.

25

requested declaratory judgments that the petitioners

I'm dividing the presentation into three

The first will be a general summary of the

According to the four
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have asked for in this case, the final one actually is

2

combined with an order to conduct the cost study or the

3

cost exercise.

4

Two, I want to discuss the principles of

5

law from Washington Supreme Court decisions that govern

6

the determination of the reliability and the remedy

7

issues in the case.

8

And, finally, I want to engage in as

9

lengthy a discussion as our discourse can permit today

10

on why the court should not award any of the four-part

11

relief requested by the petitioners.

12

Before I swing into action, I also think

13

it's important to point out at the outset that we have

14

to keep in mind what the petitioners are not requesting

15

in the case, and what they're not requesting,

16

therefore, is beyond the scope of the amended petition,

17

the trial brief, and under a decision that I will cite

18

to the court that isn't in our trial briefing, it

19

stands for the simple proposition that you can't award

20

relief that is not requested in the complaint of the

21

plaintiff.

22

In the Matter of the Marriage of Leslie, 112 Wn2d 612,

23

and the proposition I'm citing it for appears on page

24

617, "A court may not grant relief in excess of or

25

substantially different from that described in the

And the case is a Supreme Court case called
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complaint.

Further, the court has no jurisdiction to

2

grant relief beyond that sought in the complaint."

3

What they're asking for in the complaint

4

is that four-part remedy, Your Honor.

So when you ask,

5

for example, why can't I just order that they go

6

implement the Basic Ed Task Force report.

7

ask for that.

8

reason not to do it.

9

get to that part of my presentation.

They didn't

They asked for a cost study.

That's one

I'll have other reasons when we
But I want to

10

state it right up front, what they're not asking for is

11

they're not asking for damages.

12

also not asking for a declaration of how much, if

13

anything, the state's basic education funding is below

14

the standard as required by Article IX of our

15

Constitution.

16

whatever deficiency they claim exists in our funding of

17

basic education.

18
19
20

That's easy.

They're

So they're not asking you to quantify

THE COURT:

That's the $1 billion Jennifer

Priddy analysis?
MR. CLARK:

Your Honor, there was evidence,

21

and I'm going to discuss that as we get into part three

22

of the relief they're requesting, but I think it is

23

beyond the scope of the complaint they filed and the

24

petition they amended and the issues they briefed in

25

their trial brief to this court for you to simply say,

5511
1

well, I think it's underfunded by a billion dollars.

2

They haven't asked you to quantify it.

3

Secondly --

4
5

THE COURT:

Okay?

I didn't hear them asking me to

determine that --

6

MR. CLARK:

And --

7

THE COURT:

-- today.

8

MR. CLARK:

Maybe I'm just being overly

9

cautious and, perhaps, counseling you not to do

10

something you already know you shouldn't do anyway.

11

I'm just saying if it's outside the scope of their

12

pleadings --

13

THE COURT:

Thank you for the counsel,

15

MR. CLARK:

Well, you know, I represent the

16

State of Washington.

17

guess, you.

14

counsel.

18

That's everybody and including, I

So at least --

19

THE COURT:

They are my employer.

20

MR. CLARK:

-- in an advisory capacity.

I

21

won't be sending you a statement after the proceedings

22

are over.

23

Secondly, they're not asking for a

24

redefinition of "basic education."

There's no

25

allegation or testimony that they want a newer
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definition -- different definition, just the one that

2

they say is there, and when I get to that, we're not

3

that far off.

4

proceedings and I don't recall telling Judge Kallis we

5

denied that paramount means paramount, all means all,

6

or that the duty to define and fund basic education

7

through a program of basic education doesn't mean what

8

the Supreme Court has said it meant since Seattle

9

School District versus State back in 1978.

10
11

I mean, I was at the summary judgment

So we're

not asking for redefinition of basic education.
Last, but not least, and this is very

12

important, they're not asking you to declare that any

13

state statute or regulation is unconstitutional.

14

mentioned that in my opening statement.

15

Superintendent Blair's testimony on the stand, we

16

provided -- we gave him the trial exhibit that was the

17

interrogatory where we asked them, what regulations are

18

you claiming are unconstitutional, and the response was

19

we're not claiming any are.

20

is there's not only a presumption that these statutes

21

are constitutional, but if they're not challenging

22

them, they're conclusively presumed to be

23

constitutional.

24
25

Okay?

I

And in

So what that means

So, it's very important to remember that
aspect as you decide the issues in this case.
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THE COURT:

Well, I don't know they're

2

stating that the statutes are unconstitutional.

3

they're stating is that it was as if the state has an

4

independent constitutional mandate to amply fund, to

5

amply provide for education and they haven't done so

6

and the court should so declare.

7

they are challenging specific statutes.

8

MR. CLARK:

What

I'm not seeing that

I don't think they are either.

9

However, it seems to me that if they're challenging the

10

definition, which I don't think they are, that's in the

11

statute.

12

that definition through programs of basic education,

13

which Mr. Ahearne keeps referring to dismissively as

14

the statutory funding formulas, they're attacking the

15

statute.

16

If they're challenging the carrying out of

If they are attacking the amounts of

17

money that are appropriated annually for basic

18

education and saying you provided X amount in this year

19

and that wasn't enough, that amount is in the statute.

20

They must be attacking the constitutionality of the

21

appropriation statute.

22

I don't think in this case, Your Honor,

23

that you can award them the relief they're asking

24

without necessarily passing upon the constitutional

25

sufficiency of the current basic education statutes.
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But that may just be due to my limited legal abilities,

2

Your Honor, and I'm not challenging you to do so

3

certainly, but I think it's a real conundrum for their

4

case that they answered the interrogatory in the way

5

that they did saying we don't challenge any statute or

6

regulation.

What are you challenging?

7

Now, in the transportation area, I'll

8

deviate for a minute because I think I could find an

9

answer there.

All right?

If, indeed, the law has said

10

since 1977 fund transportation at 100 percent or as

11

nearly as reasonably possible, okay, and you find today

12

that we're not in compliance with that statute, you

13

have a statutory basis for saying, state, you're not

14

doing your job pursuant to your own law.

15

saying you should do that.

16

to argue to the jury, as it were, well, I don't think

17

you should find liability, but, if you do, you ought to

18

do this, that, and the other thing.

19

you that that aspect of their claim about

20

transportation funding can be issued without

21

necessarily declaring a statute unconstitutional.

22

avenue would be to look at it and say, well, Mr. Clark,

23

the respondent is not living up to its current

24

statutory obligation, and, therefore, you could rule --

25

you know, make a ruling and, you know, hang the

I'm not

I'm sort of leaping ahead

I'm suggesting to

One
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argument on that particular hook.

2

constitutional law tells you to do that, that if you

3

can decide a case without passing on the

4

constitutionality of something by going to the statute

5

or regulation, then you should do so.

6

And, indeed, I think

Outside of the transportation area, I

7

can't think of an example where they can maintain their

8

cause of action, frankly, at the same time saying they

9

don't challenge the constitutionality of any state

10

statutes.

11

It's something I've wrestled with but I

12

can't give you a definitive answer on every aspect of

13

the case.

14

THE COURT:

Well, how was Seattle School

15

District decided?

What was the statute there that was

16

found to be unconstitutional?

17

MR. CLARK:

Two things.

There wasn't one.

18

THE COURT:

Right.

19

MR. CLARK:

In the total absence of a

There was no statute.

20

definition of basic education and a statutory bases for

21

full funding of it, they couldn't pass on it.

22

"they", I'm saying the trial court, Judge Dorn, because

23

Judge Dorn's decision was affirmed by the Supreme Court

24

on every issue except continuing jurisdiction on

25

judicial deference to letting the Legislature do its

And by
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job.

That issue is in our cases as well.

2

He is the one who said, state, go define

3

basic education and fully fund it.

4

wonderful discussion of it that occurs in Seattle

5

School District versus State was really putting -- you

6

know, putting the finishing touch on the legal

7

analysis -- extensive legal analysis that subsists in

8

the Dorn One trial opinion that I know the parties

9

provided you a copy of.

10

And all of the

You know, when it says in the Supreme

11

Court decision the Legislature hasn't defined yet or

12

fully-funded basic education or a program of basic

13

education, it's being a little faster because it's

14

dodging the fact that the Basic Education Act was

15

passed in response to Judge Dorn's trial court decision

16

at the same time the state appealed the trial court

17

decision to the Supreme Court, and the Supreme Court

18

noted that.

19

we're aware of this Basic Education Act but it's not

20

before us.

21

an issue in the scope of the record on review and we're

22

not going to consider it.

23

there.

24
25

The majority opinion notes, you know,

It wasn't before the trial court.

It's not

And that's what happened

It wasn't that we hadn't acted and they
were telling us to act.

It was, we hadn't acted during
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the time frame of the record proceedings below and they

2

weren't going to take into account what happened

3

between the trial court decision and the Supreme Court

4

decision.

5

And when you re-read Seattle School

6

District versus State, the concurring opinion of

7

Justice Souter is very instructive on this very point

8

because his concurrence deviated from the majority by

9

saying, look, they've already done it.

They've already

10

gone and done this, and then he comments on, you know,

11

how wonderfully that this act will comply with the

12

decision so we should have a much more narrow decision,

13

but he joined the majority on the fundamental

14

proposition that local levy funding cannot be used or

15

counted as a regular and dependable tax source to fund

16

basic education.

17

Okay?

THE COURT:

If I were to find in this case

18

that there was significant evidence that local levy

19

funding is being used to subsidize basic education

20

programs, aren't the petitioners entitled to some type

21

of relief, and, if so, what is that relief?

22

MR. CLARK:

If you were to make that

23

determination -- and, for the record, I strongly urge

24

you not to do so.

25

recommendation, then the relief -- and I'm not

But if you were to make that
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recommending their relief either, but I guess I'm

2

trying to respond to your question without being boxed,

3

and you can appreciate that dilemma, I know.

4

Okay?

So with all the qualifying words, if you

5

were to make the determination that you detect, even if

6

you can't quantify an amount of local funding that

7

seems to be making its way into the basic education

8

funding mix under the current formula, because --

9

THE COURT:

Correct.

10

MR. CLARK:

-- the current situation is

11

what's before this court, not 2261.

12

allegation 2261 is unconstitutional.

13

There's no

If you determine the current system has

14

some amount of impermissible local levy funding that

15

has seeped into it, you can declare that to be the case

16

and tell the Legislature, order the Legislature to fix

17

that problem.

18

in 1977.

19

contentions which was in the second Dorn lawsuit, and

20

that's the 150-page opinion I warned Your Honor about

21

that the parties have also --

22

THE COURT:

Still working my way through it.

23

MR. CLARK:

Yes.

That's, in essence, what was done back

That, in essence, was one of the major

But, again, before I

24

completely lose the point I was trying to make here, if

25

you determine that, then I believe you can so declare
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and you can order the Legislature to fix it, but how

2

they fix it is their business and not the court's.

3

however unsatisfactory you might find that and however

4

unsatisfactory, I'm sure, that Mr. Ahearne and his

5

clients will find that, that is what the law requires.

6

And

We have to be given a chance to make

7

things right.

8

the trial court found we had nothing to work with and

9

we had to devise an internally new system.

10

That's what happened back in 1977 when

There may be analogies between '77 and

11

today, Your Honor.

12

has anticipated the problem this time before we even

13

got to trial on the matter and taken affirmative steps

14

to remedy the problems, the very problems that they say

15

are evidence of the current system's

16

unconstitutionality.

17

One of them is that the Legislature

So, let the Legislature do its job.

18

Tell it it has a duty to keep local funding out of the

19

mix of basic education.

20

so.

21

Legislature just as the Supreme Court opinion in

22

Seattle School District versus State directs the court

23

to do.

24
25

Direct or order that it do

Leave the means of how that's accomplished to the

That's my kind of long answer to the
rather short question.
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THE COURT:

No, it was very helpful.

And

2

getting back to my initial question though, if I were

3

to make that finding that the current system underfunds

4

basic education as required under Seattle School

5

District and 1209 and EALRs, you're suggesting that I

6

need to find that there's some statutory violation of

7

the Constitution that somehow -- do I need to find that

8

the current funding or the allocation formula is

9

unconstitutional, or can I simply state, I find beyond

10

a reasonable doubt -- or whatever the standard would

11

be.

12

that there's underfunding of basic education as defined

13

by the state.

Mr. Ahearne and I didn't have that discussion --

14
15

MR. CLARK:

Well, let me see how I'll handle

that one.

16

I think that the way you just phrased

17

it -- and, again, we're talking about local levy

18

funding.

19

THE COURT:

Correct.

20

MR. CLARK:

You find that that has permeated

21

it's way into the mix and has to be remedied.

22

do that without finding a statute unconstitutional?

23

Yes.

24

on.

25

do so by saying that, look, you know, the whole modus

Yes.

Can you

And this isn't something I've been sitting

The idea, frankly, just occurred to me.

You could
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operandi here behind the statutory definition of basic

2

education and the program of education is to do this in

3

a way that it anticipates the cost the state is funding

4

or, you know, funds the actual cost on the ground,

5

whatever the focus is, whether it's a formula that

6

anticipates or one that tries to true up, you know that

7

local funding is not supposed to be in the mix, and I

8

think it's gotten into the mix despite your

9

constitutional statutes, and so go fix it.

10

Go fix it.

Now, again, I reserve my right to

11

contest my own analysis downstream if I need to.

12

my off-the-cuff, on-the-spot answer to you on the

13

record nonetheless stands.

14

to your question.

15

to or should go there, but that answers your question,

16

I believe.

17

But,

That's how I would respond

Again, saying I don't think you need

THE COURT:

And if I'm telling them to go fix

18

it and I defer to them on implementing 2261, does that

19

give them direction that if I allow them to pursue the

20

2261, the result has to be such that they comply with

21

Seattle School District and my order that 2261 does not

22

provide for local levies, local funding to, as using

23

your terminology, to seep into the mix for the basic

24

education programs?

25

MR. CLARK:

First of all, just to make sure I
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understand your question, 2261 currently does not

2

permit that.

3

says that local funding is part of the mix for whatever

4

basic education funding will flow from the new

5

definition of basic education and the implementation of

6

whatever funding formulae are going to come through the

7

Quality Education Council process.

8
9

I mean, there's no provision in that that

THE COURT:

That's the reason they haven't

gotten there yet because QEC hasn't provided its

10

information to the Legislature.

11

MR. CLARK:

Right.

And that's upcoming.

I

12

mean, the evidence -- the evidence before the court, I

13

believe, reflects that that's a deadline that's fast

14

approaching.

15
16
17

THE COURT:

Well, let -- go ahead.

I'm

MR. CLARK:

Again, as long as I understand

sorry.

18

that you're not saying there's something wrong with

19

2261 right now when it comes to local funding, what the

20

thrust of your question is, Mr. Clark, can I say to the

21

Legislature, I think local funding is the problem and I

22

want them to fix it and I'm going to leave them the

23

means to fix it, as the Supreme Court has told me to,

24

and I tell them and make darn sure that local levy

25

funding doesn't seep into this mix somewhere.
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Probably.

2

Again, I think you're going further than

3

a declaration of rights, an order that's constrained

4

to, you know what the obligations are now that I've

5

told you and you control the means to go do it.

6

think you can do that without the risk of an advisory

7

ruling or overstepping your bounds, but it gets closer

8

to dictating the means in my answer to the first

9

question you asked.

10
11

I guess my advice would be to be
careful.

12
13

THE COURT:

Let me -- well, you know, if I

error, I'm certain this will be subject to review.

14
15

I

Let me get back to the construction
example I used with Mr. Ahearne.

16

Is there provision in 2261 for state

17

funding of construction costs?

18

MR. CLARK:
All right?

Specifically, I do not believe

19

so.

And, again, the Basic Ed Task Force

20

didn't go into construction funding, not because it was

21

ducking something or because it missed an obvious

22

point.

23

and took note of the fact that a simultaneous task

24

force was dealing with was rather complicated, and

25

you'll see as you read Mr. Moore's testimony, and the

It didn't go into it because it was well aware
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lengthy reports on the status of construction funding

2

why it is the way it is and where they want it to go.

3

You'll see it's not a very easy gordian knot to unravel

4

here.

5

gordian knot, didn't he?

I guess Alexander cut the gordian knot, not the

6

In any event --

7
8

Because he couldn't unravel it, I

MR. CLARK:

Maybe Professor Soder could help

believe.

9
10

THE COURT:

me out on that.

11

THE COURT:

Couldn't unravel it, I believe.

12

MR. CLARK:

Yeah.

But it doesn't.

But once

13

you read Mr. Moore's testimony and the exhibits, you'll

14

know that that situation is also well in hand even

15

though it is not the subject matter of comprehensive,

16

full implementation legislation yet because the

17

process -- the task force process, even though there's

18

a final report, hasn't included all of its

19

deliberations.

20

There are two concepts that are at the

21

heart of that issue.

One is called ACA, which stands

22

for Area Cost Allowance, which is a general description

23

of what the state formula attempts to discern right

24

now.

25

assumptions in the current formula for funding school

The other concept is square footage.

There are
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construction that assume certain square footages for

2

elementary and middle and high schools.

3

lot of discussion about whether those parameters or

4

assumptions need to be altered or modified or changed.

5

And there's a

So, again, without spending a lot of

6

time on school construction, 2261 does not address it,

7

but it doesn't mean it can't.

8

should order it to?

9

let the legislative design a process for addressing the

Now, does that mean you

I think not.

I think you need to

10

means of that aspect of K-12 education with the

11

Legislature.

12

There's never been any declaration by a

13

court or by our state Legislature that school

14

construction funding is part of the basic education

15

continuum, is part of the Article IX paramount duty.

16

And Mr. Ahearne may scoff at that by saying they need

17

to go to school somewhere.

18

the woods or field or in the stream.

19

built the Colville facility on top of what we heard

20

from Superintendent Emmil.

21

deprive them of funding saying, you know, pitch a

22

tent.

23

funding sufficient to allow projects to go forward

24

within jointly-controlled parameters.

25

They can't go to school in
They apparently

We know that, and we don't

I mean, we make an honest effort to provide

If we're going to pay the piper, we
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should be at least called a part of the town.

2

afraid what permeates the petitioners' entire case

3

before trial, at summary judgment, and right up to now

4

is the idea that somehow the state's Article IX duty to

5

fund basic education is a directive that the state fund

6

fully and completely whatever the school districts

7

think they have to expend to build and operate K-12

8

facilities.

9

basic education that the Supreme Court gave us 32 years

10

And I'm

And that is so beyond the definition of

ago, Your Honor.

11

Local funding isn't prohibited from use

12

in K-12 school operations.

Instead, we can't use it

13

for basic education.

14

Well, you know, again, your analogy last week about

15

what about -- you know, I may want a Corvette or a

16

Porsche or something like that.

17

be the idea of a basic cost --

18

THE COURT:

It has to be for enhancements.

You know, that might

Yeah, that's right.

The analogy

19

I was drawing was how are we going to define what falls

20

within basic education for purposes of funding these

21

programs, and I said I want you to go out and buy me a

22

basic car and one person's --

23
24
25

MR. CLARK:

You were talking about a Kia and

THE COURT:

And a Porsche.

a -Okay?

Although
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Mr. Ahearne was advocating for an American car.

2
3

MR. CLARK:
his time.

4

Okay?

Let's turn it into that but on

Okay?

I mean, I'm not saying, you know, that

5

one is the constitutional requirement and not the

6

other.

7

comfortable in saying 100 percent of the Kia is.

8

may be below basic, I don't know in using our car

9

analogy.

10

I'm pretty sure the Porsche isn't.

I'm not
That

But I don't believe that they have shown

11

you through any of their testimony, I don't believe

12

that our site visit pictures, which were displayed by

13

both sides for your consideration, demonstrate that

14

school construction funding, in funding for renovation

15

of existing facilities, is so deficient that you better

16

declare basic education should be funded by the state

17

fully and completely and 100 percent.

18

the evidence comes anywhere close to establishing

19

that.

20

evidentiary predicate for you to say, in that area,

21

Mr. Clark, there is a constitutional imperative

22

requiring immediate judicial intervention.

23

right out of Seattle School District versus State, and

24

it's right out of the Dorn Two opinion where Judge Dorn

25

used that proposition in analyzing what the petitioners

I don't believe

I don't see that they have given you the

And that's
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in those cases were saying, which is, extracurriculars

2

have to be basic education, food services have to be

3

basic education, highly capable has to be basic

4

education.

5

short of making that claim.

6

well short of making that claim, never mind providing

7

the evidence to support it.

8

when we talk about, well, the task force thought, you

9

know, early learning is good, class size is good, so

10

The petitioners in this case fall well

we'll reduce that.

11

I really believe they fall

But there's a hint of it

Professional development is good.

And, as I said in opening statement, and

12

I'm getting way ahead of myself, but I want this -- I

13

want this to register now and forever.

14

saying that any of those programs, interventions, or

15

services that the task force considered in its mix, and

16

which may eventually make their way into the new system

17

that's fully in effect by 2018 under 2261.

18

saying those are garbage, don't go there, it can't be

19

done.

20

Legislature can and should consider in determining what

21

constitutes the means of carrying out its Article IX

22

duty, but none of them, none of them, not even Early

23

Learning, which is the one most advocated in this case,

24

rises to the point where if we don't provide it, then

25

we're sure that all kids won't get an opportunity to

We are not

We're not

What we're saying is these are things that the
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get a basic education.

2

I ask Mr. Aos, the public policy

3

witness, on the stand, if, in considering any of these

4

interventions, programs, or services, he identified any

5

that seemed to be something that if we didn't have in

6

our system, then we're not providing an opportunity for

7

a basic education, and he said no.

8

They weren't looking at it that way and they didn't

9

find any that answered affirmatively to that question.

Not a one of them.

10

And if the testimony -- and it wasn't disputed,

11

Mr. Aos's testimony wasn't disputed, is that all these

12

interventions would be great.

13

Legislature do it, and the Legislature certainly was in

14

its prerogative to do so.

15

We recommend the

This court does not have the basis in

16

this case as it didn't have in the Judge Dorn decision

17

in 1983, as it didn't exist in the original Dorn

18

decision which the Supreme Court affirmed.

19

does not have the evidentiary record necessary to

20

conclude that the state must implement any of those

21

things absolutely as a constitutional requirement, and

22

the same, frankly, is true of school construction

23

funding.

24

THE COURT:

25

requesting that type of relief.

This court

I don't hear the petitioners
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MR. CLARK:

I want to make it clear on the

2

record that I hope that's the case, and, if it isn't,

3

it has to be the case.

4

THE COURT:

Absolutely.

Well, the truth with regard to

5

state funding may lie in between.

6

petitioner's basic education includes all co-curricular

7

activities and all school construction and funding

8

highly capable -- all highly capable students.

9

It may not be

But, by the same token, there may be

10

evidence that the state is not fully funding aspects of

11

basic education and those programs needed to support

12

that education, such as transportation, such as NERCs,

13

such as teacher salaries.

14

So, again, getting back to petitioners'

15

case, their's is someone should decide what part of

16

that, the NERCs, the teacher salary, the school

17

construction, the co-curricular are part of basic

18

education programs.

19

MR. CLARK:

Are or are not.

20

THE COURT:

That's right.

Exactly.

But

21

Mr. Ahearne's point -- petitioners' point is no one's

22

done this.

23

we've got -- I mean, the studies that I referenced,

24

Basic Education Financing Task Force, you say, well,

25

wait a minute.

We don't know, and the closest, I think,

That went too far.

That included the,
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I think, Core 24 and a number of other programs that

2

aren't part of basic education.

3
4
5

So, if that's the best we've got but we
don't have it, should we have it?
MR. CLARK:

Well, let me offer some advice on

6

your order in that regard or the relief you order in

7

that regard.

8

THE COURT:

Okay.

9

MR. CLARK:

I don't think you can order it.

10

Whether it's extracurricular, food services, 100

11

percent school construction to be included, you must

12

include that as part of basic education.

13

direct the Legislature that there are things that it

14

could consider but is not required to follow as part of

15

basic education and offer these examples.

You may

16

Again, we come closer to talking about

17

the court directing the Legislature on the means but

18

you're not directing if you're just simply advising.

19

guess what I'm telling you, and this may not be

20

something you really can do, is you're not convinced

21

that it has to be part of basic education but you'd

22

like them to consider it.

23

too much of an advisory opinion or what.

And I don't know if that's

24

THE COURT:

I wouldn't go down that path.

25

MR. CLARK:

All right.

I
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THE COURT:

I will tell you that.

2

MR. CLARK:

I'm at a loss to tell you what to

3

do there because I think they have to -- you know, they

4

could draw up a laundry list, and when we get to the

5

NERCs line Mr. Ahearne used, I'm going to use that,

6

too, because the NERCs that built that thing weren't

7

actual expenditures.

8
9
10

They were a wish list.

There's another witness in the case you
haven't heard from.

That's because this guy moved to

Gatar in order to, I guess --

11

THE COURT:

Avoid having to testify?

12

MR. CLARK:

I hope that isn't true.

13

When you read his deposition, he took a

14

job in a school that's -- or a school system being run

15

by the middle eastern country, Cutter or Gatar or

16

whatever it's called, and he had to leave on September

17

2nd.

18

why don't you call him, like, on the first or second

19

day of trial, all you had to do was look at his

20

deposition to see that he wasn't going to do that.

21

But the deposition's been offered to

And while I approached Mr. Ahearne about, gee,

22

you, and I urge you to read it, like Mr. Moore's, in

23

its entirety because it's a voice that didn't have a

24

body here at trial.

25

lists and the development of NERCs surveys and the

And it talks a lot about wish
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development of surveys for ELL programs and the like.

2

I'm straying beyond your question, I

3

know, but I wanted to get a little bit of my

4

presentation in before we break for lunch.

5

wanted to respond.

I also

6

THE COURT:

Okay.

7

MR. CLARK:

I think that unless and until

8

they prove that something's a constitutional

9

imperative, it has no place in your opinion.

10

Otherwise, it is an advisory opinion.

11

but even statements by those working in the trenches,

12

as Mr. Ahearne has frequently described them, those

13

whose motives, beliefs, and whose experience, as a

14

citizen of the State of Washington, I trust them

15

implicitly, but they're advocates, Your Honor.

16

advocates.

17

here is something that the testimony has told us that

18

would be nice, would be good to have, would even be

19

essential because I don't think that rises to the level

20

of saying you must do it.

21

And, I'm sorry,

They're

And I just don't think it's useful to say

And I think that, again, your authority,

22

your jurisdiction is to identify and declare whether

23

the system is constitutional or not.

24

is unconstitutional, you may point out the particulars

25

and provide, you know, an explanation of why you

If you decide it
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believe that to be the case and wrap into your order as

2

you implement the means, whether it's 2261 or some

3

other appropriate legislative response.

4

address these concerns because you must, not because

5

they're nice things to have or because the

6

superintendent in a particular district thinks this is

7

essential.

8
9

I want you to

Boy, do we have a problem with this
funding system, Your Honor, in the sense that, unlike

10

any other Constitution that I'm familiar with -- and I

11

didn't grow up out here.

12

system, remarkably similar, if not identical, to the

13

one you did, where local funding drove the revenues,

14

drove -- was the primary source of revenues.

15

it's the state down.

16

thing that is readily apparent -- two things that are

17

readily apparent in this case, unlike the days when,

18

you know, folks like myself and Mr. Ahearne and Your

19

Honor went to school, schools today are being asked by

20

society, by parents and communities, indeed, the state,

21

to do an awful lot of things that they weren't doing

22

back -- well, in the last century when I went through

23

the public school system.

24
25

I grew up under a different

Out here,

And if there's -- if there's one

It's amazing to me the expectations that
we all have as a local community, as a state community,
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for our systems today.

2

The other painful truth that comes home

3

to me is there is an irreconcilable tension, it seems

4

to me, between the top-down funding requirement and the

5

insistence on local control.

6

other, and it's not out here.

7

that?

8

ago we balance it by saying the state doesn't have to

9

provide total education.

It ought to be one or the
And how do we balance

And I think the Supreme Court told us 30 years

It doesn't have to provide

10

full funding for the operation from soup to nuts of any

11

particular school districts.

12

And what you see since that time is not

13

30 years of delay or 10 years of delay.

14

my slides, we're going to bring back an oldie-but-

15

goodie from my opening statement that just shows you in

16

the 1990s alone, starting with the implementation of

17

1209 and continuing through until the WASL exams are

18

being administered and the results can be evaluated --

19

what do you know.

20

There's a lot of activity going on there during a

21

substantial amount of time when the 30-year period of

22

delay allegedly is going on.

23

If I get into

I didn't even snap my fingers.

But it's been a struggle to balance the

24

requirement in our Constitution of top-down funding and

25

local control, which is a political necessity.
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THE COURT:

Isn't the other struggle between

2

defining what is basic education and what is an

3

enhancement, and don't those two issues --

4

MR. CLARK:

That is a struggle, Your Honor.

5

That is a struggle because, I think, enhancement under

6

those who run to Merriam Webster to interpret every

7

term that comes down the pike.

8

really don't need it.

9

don't think that's what enhancement means

Enhancement means I

It's a bell or a whistle, and I

10

constitutionally.

11

of your program, services, or school operations or

12

capital construction that is beyond what our

13

Constitution requires the state to do.

14

Constitution requires the state, and it has since our

15

Supreme Court said so back in 1978, has required us to

16

define, fully fund, and, from time-to-time as needed,

17

to reform the definition of basic education, the

18

programmatic aspects of basic education, the funding

19

for basic education.

20

basic education, not whether I think it is essential.

21

Not whatever I think would be nice.

22

that I wish for.

23
24
25

I think enhancement means any aspect

And if the

That's what we need to do.

It's

Not everything

I mean, with enough time, I can respond
to, I guess, another question -THE COURT:

Well, I think we'll --
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MR. CLARK:

-- or break and come back.

2

THE COURT:

I think we'll probably recess

3

here.

4

I think the question I will ask you to

5

address after recess is going to be, what type of

6

programs are necessary to effectuate the state's

7

constitutional mandate to provide for basic education,

8

and have those programs ever been defined and costed.

9

We'll take our recess at this time.

10

We'll resume in the afternoon session at 1:30 this

11

afternoon.

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Court is at recess.
(Noon recess.)
--oOo--
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SEATTLE, WASHINGTON

2

WEDNESDAY, OCTOBER 21, 2009

3

AFTERNOON SESSION - 1:30 P.M.

4

--oOo--

5
6

THE COURT:

Good afternoon.

Please be

seated.

7

We are back on the record in McCleary,

8

et al, versus the State of Washington.

9

respondent's closing argument.

10

We are in the

Mr. Clark, if you would like to proceed.

11

MR. CLARK:

12

I would, Your Honor.

And I want to answer your question but

13

wonder if you'll allow me to deviate on two points that

14

I want to make sure don't get lost in the shuffle and

15

they relate to some of our exchange this morning before

16

lunch.

17

THE COURT:

Absolutely.

18

MR. CLARK:

One relates to school

19

construction.

20

make this morning on school construction is that

21

Seattle School District versus State, the 1978 decision

22

said Basic Education cannot be funded with special

23

excess tax levies.

24
25

The point I want to make that I didn't

I believe that school construction is
funded largely through bond levies that pay for
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construction, and they're a different animal altogether

2

than the special excess tax levies, and I believe

3

there's been testimony that can explain the difference

4

between the two better than the general understanding

5

I've just conveyed in my remarks right now.

6

But I think that's a critical

7

difference, Your Honor, to note, because if we aren't

8

prohibited from permitting districts or authorizing

9

districts and then accepting districts going forward

10

with bond levies that contribute to construction, if

11

the Supreme Court hasn't prohibited that, then how can

12

we be faulted for requiring and expecting a significant

13

local commitment to go to our school construction

14

funding?

15

Special excess tax levies, I believe,

16

are maintenance and operating type things which would

17

go, of course, to NERCs, and particularly in the school

18

facility operation, it would go to payment for the cost

19

of maintenance, staff, and supplies and so forth for

20

maintenance.

21

The second point with regard to

22

transportation, I want to clarify something.

The Basic

23

Education statute for transportation that says "100

24

percent or as reasonably close to that as possible"

25

does have a date of 1977 when it was passed.

But I
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believe that one wrinkle that occurred as a result of

2

the 1978 litigation, is that Judge Dorn's trial

3

decisions said, take care of these issues within a

4

certain period of time, and while the Legislature went

5

forward with the Basic Education Act, the Supreme Court

6

gave a greater period of time only the passage of time

7

during the appeal for the Legislature to come into

8

compliance.

9

statute wasn't intended to accomplish the funding part

10

So while it said '77, I believe the

until the 80-81 time frame, perhaps even 1982.

11

That being said, if you look at Exhibit

12

45, which is the JLARC K-12 pupil transportation study

13

from 2006, I believe, the introduction relates that,

14

"Beginning in the 1980-81 school year, the Legislature

15

established a statutory commitment to fund the

16

transportation of eligible students to and from school

17

at 100 percent or as close thereto as reasonably

18

possible."

19

The report, Exhibit 45 goes on to state,

20

"The funding formula for pupil transportation was then

21

developed in the early 1980s.

22

significantly changed since its development."

23

The method has not been

So, as the crow flies, the to/from

24

concept and the other attributes that, frankly, have

25

been revisited in this K-12 JLARC report and in the
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consultant's report that came out as well and gave us

2

the three models, expected cost, unit cost, and

3

something else that we might implement.

4

What it is revising came about after the

5

Act was passed, after the Act went into effect, and

6

under assumptions that appeared to be viable in the

7

1980s.

8

have, you know, the Internet capability that, I guess,

9

Al Gore gave us to track things differently.

We didn't have Google Maps then.

We didn't

10

THE COURT:

We certainly had odometers.

11

MR. CLARK:

We had odometers, yeah, sure.

12

THE COURT:

So you could know exactly how

13

long it would take to drive from one location to

14

another location without Google Maps --

15

MR. CLARK:

Well, Your Honor --

16

THE COURT:

-- or Al Gore.

17

MR. CLARK:

Yeah, sure, you could second

18

guess and say we had odometer readings, we had this, we

19

had that.

20

the Legislature is that the Legislature gets to

21

consider options that are reasonable.

22

to implement the most reasonable.

23

satisfy the gold standard or the platinum standard.

24

They have to consider it and they have to make a

25

reasoned legislative judgment, and 20-some-odd years

Okay?

But one of the attributes of being

They don't have

They don't have to
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later maybe we say it wasn't the right judgment back

2

then.

3

but it no longer works now.

4

20 years later maybe we say that was great then

It would be erroneous, based on the

5

facts of our case, to accept the petitioners' claim

6

that we passed a law requiring us to do something 32

7

years ago and we've never complied with it.

8

the facts are exactly at the opposite, and I wanted the

9

court to be advised that Exhibit 45 lays out the

I think

10

sequence of events a little more clearly so that we can

11

say that this hadn't been 30-years-of-delay type

12

scenario at all.

13

done there doesn't make any sense anymore now, but

14

that's the whole point of the JLARC Study.

15

whole point of changing the accounting system so that

16

we can precisely identify to/from, which was done, I

17

think, for the 2007-08 school year.

18

to study new arrangements, which we did in the other

19

transportation study report that's in evidence and that

20

witness, particularly Julie Salvi, testified about.

21

And, low and behold, it's in 2261 for implementation

22

along a time frame that's in the statute that I,

23

frankly, blank on right now.

24
25

It may be a situation where what was

It's the

And it makes sense

But it's in there.

So, for transportation -THE COURT:

2013, if I recall, counsel.
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MR. CLARK:

All right.

2

THE COURT:

Not later than 2013.

3

MR. CLARK:

So we don't have 30 years of

4

2013.

delay on the transportation issue.

5

With have a statute that was passed in

6

'77.

That wasn't to go into effect until 80-81, but

7

the Legislature does a study to carry out, came up with

8

what it did in the 1980s, put it into effect, and it's

9

now changing it because the Legislature, frankly,

10

agrees with the position asserted in this case, that

11

would have made sense in the 1980s with all its

12

attributes, crow flies as opposed to odometer, sure.

13

It doesn't make any sense anymore and we're changing

14

it.

We're changing it.

15
16
17
18

THE COURT:

With no obligation to fund that

MR. CLARK:

No.

change.
Nothing in 2261 that

delineates what that funding will be.

19

THE COURT:

Or if it gets funded at all.

20

MR. CLARK:

All right.

But that hasn't --

21

that hasn't happened yet.

22

to be given a chance to be carried out, Your Honor.

23

I mean, you know, 2261 has

In one of the decisions that I'll talk

24

to you in my legal argument section, if I get there in

25

my allotted time, pointed out in a footnote that the
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claimants in the case were saying, look, the

2

legislative solution for this that they recently

3

adopted it is not going to work either, and the court

4

said, you know, that's not in front of us right now.

5

One lawsuit at a time.

6

And, I'm sorry, but 2261 goes as far as

7

it goes.

If it doesn't go far enough for Your Honor --

8

in Your Honor's opinion and you want it to do something

9

different based upon a showing that there's a

10

constitutional imperative to do so, that's another

11

issue.

12

that's in evidence before you.

13

evidence will support such a conclusion.

14

But I don't think that's -- I don't think
I don't think the

And the implementation of the new

15

transportation formula in 2261, it's not just coming up

16

with 125 or 150 million a year, whatever the report

17

says, whatever -- whatever Ms. Priddy's analysis

18

suggests, part of the problem identified in the JLARC

19

report and one of the reasons why it's pointed out in

20

the report that JLARC did not recommend that we simply

21

up transportation funding to offset the 92 to $112

22

million range that Your Honor was discussing with

23

Mr. Ahearne this morning.

24

The problem was that when you analyze it

25

district by district, there were a number of districts
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who were getting more funding than their actual mileage

2

odometer or a crow flies or otherwise would determine.

3

And so, you know, sure, there were a

4

number of them that it was underfunding, but there were

5

some that it was overfunding.

6

and the other and you've got to have time to let that

7

adjustment take place.

8
9

We have to adjust one

Do you just simply say to the ones
you're getting too much money, I'm sorry, we're cutting

10

your funding?

11

but I don't think it would be politically possible.

12

It's awfully hard to take money away once you put out

13

the table.

14

Maybe that would be legally defensible,

So I wanted to deviate a bit longer than

15

I've -- I have taken longer to deal with than I thought

16

I would, to talk about construction a little bit, talk

17

about transportation, and now I can go back to your

18

question.

19
20

And, by the way, thanks for the homework
assignment over lunch.

You know, I needed it.

21

THE COURT:

You're welcome.

22

MR. CLARK:

What type of programs -- I was

23

trying to write down -- are necessary to address the

24

constitutional mandate for Basic Education and how they

25

have been defined and costed.

And when you say what
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type, are you saying what type has the Legislature

2

done, studied, implemented, and so forth?

3

Let me put up slide number one here,

4

which came from my opening statement, by way of

5

background.

6

programs of Basic Education funding necessary to meet

7

the constitutional mandate are right up there.

8

the Basic Education Act of 1977 as amended.

9

210 contain the goals, 220 contains the program to

Okay?

And I would submit to you that the

They're

Sections

10

carry out the goals, 250, 260 provides the staff ratios

11

and other bases for the formula to provide the General

12

Allocation or the Basic Ed allocation as it's also

13

called.

14

Programs also include Special Education

15

under its statue, Learning Assistance under its

16

statute, English Language Learners, Transitional

17

Bilingual, and some Pupil Transportation, all in the

18

statutes.

19

specifically there, these are all carried out through

20

methodologies, formulas, and/or amounts that are

21

actually calculated in Annual Appropriation Acts.

22

Let's go to slide two.

And as we've told you, without citing

Okay.

Exhibit

23

1574, Your Honor, which was not admitted into evidence,

24

it wasn't, frankly, even offered, is an Appropriations

25

Act.

We marked some to use as exhibits with witnesses
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and never got around to it.

2

be admitted because they're a law.

3

if -- and I provided 1574 as a convenient reference.

4

believe it's House Bill 1244, which is the

5

Appropriations Act for K-12 education in the most

6

recent legislative session, Laws of 2009, Chapter 564

7

and so forth.

8
9

I don't think they have to
You can look it up
I

I wanted to detail for the court's
consideration today, really independent of your

10

question but it's germane to it, the sections of the

11

Appropriations Act that basically contain the outcome

12

of any analysis or study or costing out or whatever for

13

the components of the current funding for Basic

14

Education.

15

General apportionment is BEA, or the

16

General Allocation.

All right?

Basic education

17

employee compensation contains the nuts and bolts of

18

the staffing, including the staff mix formulae that

19

underline the current state base pay that's provided to

20

the districts for their teachers.

21

something that's going to change under, you know, the

22

recommendation of the Basic Ed Task Force, and I

23

believe it's on the table for changing because -- with

24

the QEC process in 2216, because that staff mix factor,

25

generally, has been deemed to be inappropriate and not

I might add, that's
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the right way to go about funding your base staff

2

formulas so we're going to a different element.

3

School employee compensation adjustments

4

contains, I believe, some I-728 funding, for example,

5

which is not part of Basic Education but that's where

6

you find it.

7

staffing, that go hand-in-glove with 503's base salary

8

compensation, and it also contains adjustments or

9

allocations for the non-grandfathered school districts,

10

and Your Honor might recall from the testimony that way

11

back when when the Act was passed, we had differentials

12

between -- and this is the equalization issue that

13

Jennifer Priddy talked about as part of her analysis.

14

Some fringe benefits that apply to

And, so, the districts that aren't

15

grandfathered get some sort of bump or adjustment to

16

the funds that are provided in there to make up for

17

that, although, you know, we admit as to all three

18

classes of -- or all three categories of employees,

19

they're not equalized, certainly.

20
21
22

THE COURT:

That's what she was referring to

as the Everett model?
MR. CLARK:

Yes.

I believe for staff

23

compensation Everett was the highest so bring everybody

24

up to that.

25

the highest.

Classified, Seattle, I think she said was
Bring all the classified up to that.
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Administrative, I think she identified Snohomish as a

2

district that was at the top.

3

transportation is self-explanatory.

4

current formula -- and funding, rather, for pupil

5

transportation are found.

6

explanatory.

7

the testimony, is something where the General

8

Allocation amount is provided for every student, and if

9

they are appropriately identified and have an IEP and

But, pupil
There's where the

Special Ed is self-

Special Ed, as you may have gleaned from

10

so forth as Special Ed students, they get 93 percent of

11

the General Allocation on top of -- on top of that as

12

a -- it's categorical funding, much as transitional,

13

bilingual, and learning assistance are.

14

Those are -- actually, the latter two

15

categories and Special Ed, to a lesser extent, are

16

funded with a fair amount of federal funding.

17

the instance of transitional, bilingual, and learning

18

assistance, there may have even been federal efforts

19

that preceded the state efforts, unlike Special Ed,

20

which we seem to have come to first in the 1980s and

21

then the federal government caught up to us with IGEA

22

later on.

23

And in

As to determining the cost or studying

24

the cost and defining, General Apportionment is based

25

largely upon the Wally Miller Report back in the 1970s
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that took things as they found on the ground.

And the

2

Seattle School District case, the 1970 Supreme Court

3

opinion, there's a discussion in there that we may tend

4

to gloss over nowadays because it's kind of an

5

Aquinistic.

6

school funding, there was a vacuum, and they felt there

7

needed to be something there that wasn't, and so they

8

were wrestling with the idea of what direction, if any,

9

do we give on components or attributes or whatever, and

In the days that they were examining

10

there's a discussion about the Wally Miller Report and

11

the importance of staffing ratios to determine number

12

of staff that you're going to have there and the like.

13

There also was something called the collective wisdom

14

approach, which subsisted largely of testimony by

15

school district personnel, state officials as well as,

16

gee, I think this is what works.

17

Well, you know, the Wally Miller Report

18

I believe is what drives and costed out General

19

Apportionment originally.

20

old report from 1975 I believe, that process was -- was

21

costed out that way, put into effect through the

22

General Apportionment statutes, and is funded that way

23

with adjustments for inflation and other factors that

24

have occurred in the ensuing 30 years.

25

And while it's, you know, an

The Basic Education Employee
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Compensation, Section 503, the numbers and the staffing

2

mix that talks about experience and the like and

3

updates for inflation are basically what you've got as

4

your model.

5

it's because we determined that you anticipate the cost

6

of your staff by using years of experience, number of

7

degrees, placement on the grid, and so forth and fund

8

accordingly.

9

To the extent, you know, it's costed out,

Pupil transportation, I kind of went

10

through with you earlier.

11

studied and developed in the 1980s and has been funded

12

accordingly since then.

13

being changed, and dramatically for the better, through

14

the JLARC Report, the consultant report, and 2261.

15

It's in the statute.

It was

And now it's in the process of

Special Education programs, frankly, I

16

don't know if the evidence touched on this or not, but

17

you may be able to discern this from the Special

18

Education statute and it's date or perhaps even Section

19

507 of the Appropriation Act.

20

Education system and the formulae for funding it was

21

changed dramatically.

22

for it, but I believe you'll find, from probably the

23

scant evidence that exists in this case on it, that

24

there were studies that underlay the determination that

25

the .9309 was the multiplier that was going to be

But in 1995, the Special

I won't get into the specifics
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used.

And I can tell you, and you may be able to glean

2

again from the statute, that the system that was in

3

effect up to 1995 was different.

4

change in Special Education funding was studied out and

5

there it is.

6

So it was a see

Institutional education programs are

7

part of Basic Education but they relate to children who

8

are being detained.

9

Transitional, bilingual, and learning

10

assistance, again, I think that both of these largely

11

were funded and are still funded by federal funds that

12

are augmented or added to, supplemented by state

13

categorical funding that's determined according to

14

population factors.

15

Free and reduced priced lunch, for

16

example, is the proxy used to calculate the population

17

you expect to serve, and the funding is done

18

accordingly.

19

And transitional bilingual, you know --

20

boy, I wish I could recall all the details of all this

21

on the top of my head today and I'm struggling with

22

that.

23

that's provided for ELL, English Language Learners,

24

transitional bilingual is also a formula that's

25

developed, you know, with some sensia as opposed to

But I believe that the categorical funding
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pulling a number out of the air, and it's categorical

2

funding.

3

name is D-E-L-E-E-U-W but it's pronounced DeLeeuw.

4

When you read his testimony, you'll see his philosophy

5

and appreciation for ELL funding.

6

assistance or bump that's given to serve that

7

population but it's intended to be in addition to and

8

used with the Basic Education allocation funding, the

9

General Allocation that comes to it.

10

And when you review the Howard DeLeeuw -- his

It is a categorical

A common misperception of state funding

11

that exists out in the world is that Special Ed,

12

instead of being 1.9309 times the Basic Ed allocation

13

for the total amount, there's a perception that it's

14

really only the .9309, the one doesn't count.

15

Similarly, as Mr. DeLeeuw's testimony

16

will illustrate to you, there's this misperception that

17

ELL funding, which is supposed to be an enhancement or

18

additional supplement to Basic Ed funding, is treated

19

like it's the only funding the state provides, and that

20

just simply is not true.

21

distinction that I hope Your Honor comes to understand

22

when evaluating that pie chart that appeared in Exhibit

23

67 or 68, one of Ms. Priddy's PowerPoint presentations,

24

that suggests that one-third of funding for Spokane ELL

25

program comes from state funding and the rest comes

And that's a critical
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from local.

2

one who did the graph.

3

together -- testified that that local thing is actually

4

a label that he put on there to talk about funds that

5

come out of the General Fund for Spokane School

6

District and that that General Fund has Basic Ed

7

allocation money in it.

8

money that comes from the state in it.

9

money in it.

10

Mr. DeLeeuw's testimony -- and he's the
He's the one who put it

It has Local Effort Assistance
It has federal

Calling it local is applying a misnomer

to it.

11

And you'll also find in his testimony

12

that the last thing on his mind when he put that pie

13

chart together was to have it stand for the proposition

14

that the state is underfunding the ELL program of

15

Spokane and, by inference, the ELL program statewide by

16

some 67 -- 66 or 67 percent.

17

that way.

18

to know because he did the pie chart and he used it in

19

part of the Students Workgroup that OSPI assembled to

20

put the Basic Ed Task Force position together.

21
22
23
24
25

It's not intended to be

His testimony establishes that, and he ought

THE COURT:

Is this the chart you're

referring to?
MR. CLARK:

Yes.

Thank you.

chart I'm referring to, Your Honor.
And Mr. DeLeeuw --

That is the

5555
1

THE COURT:

So if I understand what you're

2

stating, is that where it is 1.63 million for local

3

funds, a chunk of those local funds are actually Basic

4

Ed dollars from the allocation formula.

5

MR. CLARK:

I won't be that definitive about

6

that because I think what Mr. DeLeeuw said was this

7

comes out of the General Fund.

8
9

This General Fund -- and that General
Fund will include these items.

The point he was making

10

was dollars are green, and in the fund that labeled

11

local up there, some of those green dollars are state

12

money, some of them are federal money, some are local

13

money, and those that are local, we don't know whether

14

that's special excess levy money or some other money.

15

It could be some other locally-sourced

16

funding.

17

not forbidden when it comes to Basic Education or its

18

programs.

19

And, again, all locally-sourced funding is

THE COURT:

Well, I would make a couple of

20

observations.

One is that one of the themes that seems

21

pervasive throughout this case has been -- and I think

22

that ELL is an example -- that nobody really has

23

identified where the money comes from.

24

there's this big pool of money coming in from all these

25

resources, be it federal, state, local -- and local

In other words,
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meaning everything from special excess levies to bonds

2

to bake sales -- and that there's this movement around

3

of money so that nobody's really determined how much

4

money, from what source is being used to fund whatever

5

Basic Education is, whatever Basic Education programs

6

are.

7

So that's one of the challenges and I

8

think that's one of the points that the petitioners are

9

trying to make here, which is there should be better

10

tracking of what monies, what sources are going to

11

Basic Education rather than giving the locals a pool of

12

money, some of which is going to Basic Education, some

13

of which may not be going to Basic Education, and then

14

the local districts taking their own money and

15

supplementing the state money for Basic Education.

16

The other issue that you've raised is a

17

good one, which is, you are correct that I think a

18

reading of the Seattle School District Supreme Court

19

case correctly state that it is unconstitutional to use

20

special Excess Levy Funds for Basic Education.

21

that case didn't address is whether it is

22

constitutional to raise other types of local funds for

23

Basic Education.

24

constitutional mandate that the state is to provide

25

ample provision for education, which we've interpreted

What

And is that in contradiction of the
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to mean Basic Education.

2

used for Basic Education, no matter what it's source,

3

doesn't that mean that the state is not funding it to

4

its full obligation?

5

MR. CLARK:

No.

6

THE COURT:

Okay.

7

MR. CLARK:

And one example I would give you

8

My answer would be no.

is the point I made about the School Construction Fund.

9
10

If local funding is being

THE COURT:

Well, I was thinking of that with

MR. CLARK:

Okay.

the bonds.

11

And, again, if the Supreme

12

Court has said you can't do it, that means you can't do

13

it.

14

that means you can do it unless and until the Supreme

15

Court tells you that that's inconsistent with Article

16

IX, Section 1 obligation.

17

Supreme Court has told us, in the 1978 decision and in

18

some other decisions later on far less general

19

propositions, is what we can't do and what we have to

20

stay away from.

21

If the Supreme Court has not said you can't do it,

And thus far, what the

And up until 1977, I believe, when Judge

22

Dorn's trial decision came down, and really not until

23

1978 when the Supreme Court made it official and

24

definitive, local levy funding was fine.

25

We could use it.

It was fine.

You know, just because they said, you
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know, in looking at it, you can't do it that way

2

anymore, maybe you shouldn't have been doing it in the

3

first place, but there was nothing to prevent us from

4

doing it.

5

And let's remember here, we're dealing

6

with three coordinate branches of government under our

7

Constitution, and the judiciary, with all due respect,

8

may be the most constrained by the Constitution in what

9

it can and cannot do.

And it is the Legislature's

10

affirmative obligation to carry out the constitution of

11

duties.

12

This court and the Supreme Court, of

13

course, can come in and say, look, what you're doing

14

passes Constitutional muster or it does not.

15

does not, you don't become the Commissioner of

16

Education or --

But if it

17

THE COURT:

For which I'm very grateful.

18

MR. CLARK:

-- or the next -- you know, or

19

the next Superintendent.

20

THE COURT:

Superintendent.

21

MR. CLARK:

The super super I guess it is,

22

the one who's going to make sure that paramount becomes

23

superparamount or omniparamount or whatever.

24
25

THE COURT:
that.

All I'm --

I'm not in any way suggesting
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MR. CLARK:

Of course not.

Neither am I.

2

THE COURT:

-- suggesting is that if we take

3

the reasoning -- there are two ways to look at Seattle

4

School District.

5

Seattle School District, it is that the reason that

6

special excess levies cannot be used to subsidize Basic

7

Education is because it's the state's duty to provide

8

Basic Education.

9

provide Basic Education, then it strikes me that the

But if you look at the reasoning of

And if the state has a duty to

10

local districts should not have any duty with regard to

11

Basic Education.

12
13
14
15

MR. CLARK:

I think extrapolating from what

the Supreme Court said.
What it said was you can't use -- you
have to use regular and dependable tax sources.

16

THE COURT:

Correct.

17

MR. CLARK:

All right?

18
19

Do those have to be

state tax sources?
THE COURT:

I can't think of any other

20

because there's no -- there is no local, stable, and

21

dependable tax source.

22

MR. CLARK:

Well --

23

THE COURT:

Certainly the levies aren't.

24

MR. CLARK:

But there could be if the state

25

decided that the property tax that's being levied, for
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example, that is shared with local communities and

2

local school districts.

3

tax.

4

local funding will dry up because it comes out of that

5

source.

I'm sorry, that's a state

We'll take that over -- and then, you're right,

6

Again, I don't think that's a great

7

political solution, try though they may to do it.

8

know, if the result from this case tells them they've

9

got to go find something and find it quickly and find a

You

10

lot of it, but I don't think that Seattle School

11

District versus State stands for the proposition that

12

all locally-sourced funding, whether it's a tax source

13

or otherwise, is forbidden in the operation of K-12

14

schools, and I don't believe it's forbidden in the

15

operation or the provision of Basic Education through

16

the public schools, too.

17
18

THE COURT:

Well, school district doesn't

have any tax authority; is that correct?

19

MR. CLARK:

That's correct.

20

THE COURT:

All right.

So how could you have

21

a stable and dependable tax source from a local school

22

district if they don't have taxing authority?

23
24
25

MR. CLARK:

Well, you could create it through

some local bond.
THE COURT:

Well, I suppose that might be the
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--

2

MR. CLARK:

Again, you know, as much as I

3

want to caution you about, you know, where you go and

4

where you shouldn't go, please don't take me too much

5

further on the tax topic because, you know, I'm a

6

taxpayer, but I'm like everybody else.

7

I'm not sure I understand where they come from, and why

8

I have to pay them.

9

THE COURT:

I pay them but

But the point is this, if the

10

teaching of Seattle School District is that you need a

11

stable and dependable taxing source for Basic

12

Education, and school districts have no stable and

13

dependable taxing source, where's the money going to

14

come from?

15

MR. CLARK:

At this point -- and, you know,

16

I'm not going on the evidence, frankly, I'm trying to

17

remember my -- well, it's due at the end of this

18

month -- my property tax bill, and it breaks it up, and

19

that --

20

THE COURT:

Some of it goes to schools.

21

MR. CLARK:

Yes, and it is collected by the

23

THE COURT:

Right.

24

MR. CLARK:

Who imposes the tax?

25

school district doesn't do it.

22

county.

I know the

I don't think the
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county does, but I'm not sure.

2

from the state.

3

understanding to respond to your question because your

4

question simply is, Mr. Clark, you know, don't you

5

believe that any locally-sourced money can't be used,

6

it has to be all state money?

7

believe that, Your Honor.

8

me, but I don't believe that.

9

It may be that it comes

I'm not sure I have to have a detailed

And I'd say, no, I don't

Now, you may disagree with

And while it's not a local issue, let me

10

offer you another example of what is alleged to be

11

irregular and undependable, and that's federal money

12

because Uncle Sam can giveth and Uncle Sam can taketh

13

away.

14

the petitioners, think that the directive to use

15

regular and dependable tax sources translates into some

16

concept of greater and dependable funding which means

17

it ain't regular and dependable unless I know precisely

18

what I'm getting in advance, and I always get at least

19

that much and, frankly, a lot more.

20

constitutional standard for regular and dependable.

21

It's limited to the tax source.

22
23

And I'm afraid that the opposition in the case,

That's not the

And the reason the tax sources are
offered in that regard is because levies could fail.

24

THE COURT:

Correct.

25

MR. CLARK:

They could get voted down.
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Okay?

And I don't know that all locally-sourced

2

revenue is necessarily susceptible to that problem.

3

just don't know.

4

supplies a better answer than I'm able to give to Your

5

Honor's question.

I

And maybe it's what I don't know that

6

But, again, for purposes of your remedy,

7

I believe if you're going to give it, a directive that

8

it be provided through regular and dependable tax

9

sources is no novel concept.

And there are people in

10

state government that are able to apply that and carry

11

it out than I am, and I believe they're doing that.

12

believe they're doing it.

13
14
15

THE COURT:

And that may be a proper

MR. CLARK:

Exactly.

I

directive.
But to give you any

16

more detail, you're going to have to ask another tax

17

expert because I'm not one.

18

So, again, the earlier slide that told

19

you the statutory basis for all these programs, those

20

are the programs of Basic Education.

21

carrying them out is the Appropriations Act and the

22

gory details.

23

read them because it's a tough -- with all due respect

24

to Mr. Rarick who works on this stuff, it's a tough

25

sled to make it through that stuff.

The vehicle for

Take a couple of Tylenol when you go to

It's pretty

5564
1

intricate.

2

But it's there.
THE COURT:

It's there.

Let's go back to the underlying

3

principle, though, which is, again, what does it take

4

to provide the Basic Education.

5

funding, but we've been operating off this Wally Miller

6

Report --

And this is the

7

MR. CLARK:

For section 502.

8

THE COURT:

-- for section 502, putting aside

10

MR. CLARK:

2261.

11

THE COURT:

2261.

9

26 --

12

Thank you.

Putting that aside, where has the state

13

gone back and made a determination whether that

14

allocation -- I'm specifically focusing on the staff

15

allocation -- is actually providing the education

16

that's required under the constitutional mandate?

17

MR. CLARK:

I believe that the latest effort

18

to do that would subsist in the Basic Ed Finance Task

19

Force Report.

20

example, from the General Apportionment, takes us out

21

of the realm of Wally Miller's Report that carried

22

forward over time and updated according to inflation

23

and things --

That considers that and takes us -- for

24

THE COURT:

Right.

25

MR. CLARK:

-- and other adjustments.
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It takes us into the prototype model

2

that, frankly, you know, has some genesis in the Picus

3

and Odden evidence-based study that was done at the

4

front end or in the middle of the Washington Learns

5

effort.

6

realm of 30 years of delay and the like.

7

know, 1993 wasn't the beginning of us having a

8

definition for Basic Education.

9

1209 was a substitution of the statutory goals that

10
11

And, you know, this takes me, again, into the
But, you

1993 and House Bill

already existed in the original Basic Education Act.
Again, I think Mr. Ahearne's analysis is

12

flawed because the Act was passed, then the Supreme

13

Court decision came out and said you haven't done this

14

before, but that statement was made in the context of a

15

trial that occurred when they hadn't done it before.

16

They accomplished it.

17

Basic Education Act, Section 210, 28A.150.210.

18

This is the 1977 version of the

The four provisions are different.

This

19

is, you know, perhaps a 1970's version of what the four

20

goals are and most quaint of all is number four, to use

21

various muscles necessary for coordinating physical and

22

mental functions.

23

I know the first one became read with

24

comprehension, and I'd bet a couple of bucks that

25

Mr. Ahearne could get up and on the top of his head
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recite the other three for me so I know what four is,

2

but I won't ask him to do so, not on my time anyway.

3

But those changed.

4

the end of the slide indicates, the goals were amended

5

in 1993 with the passage of 1209.

6

with the passage of ESSB-6023.

7

All right?

And as the bullet at

And, again, in 2007

Now, the four goals themselves I don't

8

believe were changed materially in 2007.

9

other parts of it changed.

There were

But, you know, since part

10

of Mr. Ahearne's presentation and part of their claim

11

is that, you know, they have the definition of Basic

12

Education.

13

request for declaratory ruling.

14

our definition is.

15

focusing on the summary judgment phase and he thinks

16

that that claim was denied on the grounds that we

17

raised issues of fact by saying there is no definition

18

or this is the wrong definition or something like

19

that.

20

It's point number two on their second

Okay?

Let me tell you what

Because I think, again, he's

That isn't what we were saying at all.
What we were saying with regard to

21

points one and two, frankly, is the Supreme Court's

22

already done that work for us.

23

have to do it again.

24

off trying to embellish on what the Supreme Court has

25

already told us what the law is in this area.

Petitioners, we don't

And, frankly, where do you come
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So, while it's useful to hear people

2

take the stand and say, well, this is what paramount

3

means to me, this is what ample means to me, with all

4

due respect to them, their opinion doesn't happen any

5

more than the one this lawyer is giving you in the

6

course of closing argument.

7

You can't embellish on it.

Our

8

definition is 210, the goals, 220, which is the

9

programmatic statute following 210 and lays out the

10

program for General Allocation.

11

says follow this program and you're satisfying the

12

goals of 210's.

13

And, by the way, 220

From 220 we then go to 250 and 260,

14

which, again, pertains to the Basic Ed allocation and

15

the derivation through funding formulae and staff-pupil

16

ratios for the General Allocation, and then we have the

17

other substantive statutes for the other areas, and

18

I've already gone over that.

19

Basic Education is that it's contained in the Basic

20

Education Act and subsists of section 210.

21

believe we've denied that 1209 or, as it currently

22

exists after the amendment a couple years ago, is part

23

of the definition.

24
25

And our definition of

So, I don't

But there's more to it than that.

It's section 210, section 220, section
250, section 260 as supplemented by these other
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programmatic funding statutes for Special Education and

2

the like, and as implemented by the Appropriations Act,

3

each and every biennium.

4

That's our definition.

And how does it differ from theirs?

5

Well, they want to, you know, take the excerpt from

6

Seattle School District versus State.

7

Exhibit 2 up on the board right now, and as long as I'm

8

on the definition -- there's Exhibit 2.

9

And I don't want to -- I don't want to diminish the

If you can put

All right?

10

import of the Supreme Court's language, but, what it's

11

telling us in this passage is our constitutional duty

12

goes beyond the three Rs, reading, writing, and

13

arithmetic.

14

embraces broad educational opportunities needed in the

15

contemporary setting, okay, needs to be reformed and

16

updated as necessary in the contemporary setting to

17

equip our children for their role as citizens and as

18

potential competitors in today's market as well as in

19

the marketplace.

20

That's not hard to comprehend.

It also

The constitutional right to have the

21

state make ample provision for the education of all

22

resident children would be hollow, indeed, if the

23

possessor of the right could not compete adequately in

24

our open political system, in the labor market, or in

25

the marketplace of ideas.

Where's the evidence that
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our students today can't be good citizens because they

2

were deprived of a Basic Education or the opportunity

3

to get a Basic Education?

4

this case that they cannot compete in the labor

5

market?

6

anything else that came forward, either from the

7

state's incredibly broad database or otherwise, that

8

said kids can't get jobs when they get out of high

9

school today?

Where is the evidence in

Did you see any statistics, evidence or

There's some argument about whether

10

they're getting "Mc" jobs, you know, minimum wage jobs,

11

or whether they're stepping into the CEO position in

12

some Fortune 500 company or something, but there's no

13

evidence they're not getting jobs.

14

evidence that they can't compete in the marketplace of

15

ideas?

16

THE COURT:

Where's the

Well, I think that the

17

evidence -- and I don't want to play too much of a

18

devil's advocate here, but I think the evidence is, as

19

would be presented by the petitioners on this issue,

20

would include the fact that a large percentage of high

21

school students are not even graduating, that those

22

that don't graduate do have a difficult time getting

23

jobs, that there's a significant correlation between a

24

lack of a high school degree and incarceration rates,

25

commission of crime, health issues, and such.
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And I think that there was also evidence

2

presented that our students were unable to pass what

3

the state has set for its own achievement standards.

4

MR. CLARK:

The WASL.

5

THE COURT:

The WASL.

6

MR. CLARK:

Okay.

7

Let me address that, if

you want me to.

8

THE COURT:

Please.

9

MR. CLARK:

And I might as well because I

10

still haven't got off page one of my outline yet.

11

But I think --

12

THE COURT:

13

farther than Mr. Ahearne did.

14

MR. CLARK:

15

Can we go to the double parabola of the
Task Force Report slide?

18
19

Well, again, that's something

that he can take care of on his time.

16
17

You've probably gotten a lot

I'm going to see this in my sleep for
some time to come, Your Honor.

20

You were on the subject of graduation

21

rates.

I don't -- I don't for a moment mean to make

22

light of it.

23

they can't compete in the marketplace in the labor

24

market, and you said what about the graduation rates.

25

Okay?

Okay?

I asked where's the evidence that

Right now they're at 72.4 percent or 72.5.

5571
1

Okay?

That leaves out 27.5 percent as not graduating.

2

If you go -- and I believe this is Aaron

3

Jones' testimony, and it springs from Representative

4

Priest's analysis, and I can't remember the title of

5

it, but Mr. Ahearne referenced it, but it has the

6

22,000 dropouts or didn't graduate.

7

THE COURT:

There was a debate over what that

8

number represented and that there was a much smaller

9

portion of them who were actually verified dropouts.

10

The rest were lost students.

11

MR. CLARK:

Or we couldn't figure it out.

13

THE COURT:

Right.

14

MR. CLARK:

And, you know, that's an issue

12

Okay?

15

that permeates the case.

16

forward and telling us there's evidence through

17

statements and opinions expressed by witnesses that

18

were underfunding or this is lacking or that is

19

lacking.

20

it's awfully hard.

21

there.

22

You know, they're coming

But in trying to isolate it and get at it,
The devil is truly in the details

And I don't think I mentioned this

23

before and I meant to.

The very problem of examining

24

the current system and determining if and to what

25

extent local funding has seeped its way into the Basic
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Education funding system, you'll recall that Cal Brodie

2

for OSPI who works for Jennifer Priddy and the School

3

Apportionment and Financial Area, SAF, something or

4

other, told you that the Task Force wanted to know the

5

answer to that very question and asked about it, and

6

the answer that came back was we can't tell from the

7

current accounting system.

8

Mr. Brodie, Ms. Priddy's, and the two representatives

9

from the school districts who worked on it, made

10

And Exhibit 1470, which was

precisely that point.

11

The point I want to make sure I get

12

across to you in this, and it's in my outline

13

somewhere, is that 2261 addresses that very issue in

14

the new accounting system that it seeks to set up.

15

think it's -- I want to say Section 303 but sometimes I

16

remember numbers correctly but not right, you know what

17

I mean?

18

I

So, somewhere in the bill when it talks

19

about the accounting system, there is a specific

20

sentence or phrase within a sentence that directs that

21

the new accounting system identify and link up sources

22

of funds to expenditures that are made.

23

out the answer to that thorny fundamental question to

24

what extent -- if and to what extent local funding is

25

going into the mix and supporting the Basic Education

So we can find
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programs or services.

2

2261 will solve that.

It's in the

3

bill.

And it's something we need to know and it's

4

something that we're going to know under the reform

5

system.

6

THE COURT:

2261 will address that,

7

theoretically, if 2261 is implemented and if it is

8

funded.

9

MR. CLARK:

Yes.

Yes.

And, you know, those

10

are if's.

11

and, if they are, it's because that's what our

12

Constitution's set up as our way of determining those

13

issues, legislating those issues.

14

I don't think they're if's with capital I's,

All right.

So the Legislature can, in

15

2010, can come in and enact something different.

Does

16

that means it's going to be worse?

17

going to be worse?

18

they also leave it the same?

19

it?

20

certainty, like the regular and dependable funding

21

issue that gets taken out of the tax area and gets put

22

into the, I got to be able to count on it and then some

23

every year or it's not regular and dependable.

24

we taking that -- taking that out of the realm that is

25

supposed to be in as well?

Does that mean it's

If they can make it worse, can't
Can't they also improve

And aren't we, again, in the rush to have

Aren't
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And I stop there because -- I'm sorry,

2

but I just lost my train of thought.

3

today.

4

THE COURT:

This is not easy

It's not easy to do when the

5

judge keeps asking you questions to throw you off

6

track.

7

MR. CLARK:

Well, I've got 24 pages of

8

things, I think, you need to know about this case, but

9

I think it's a far better investment of time to find

10

out what you think you need to know about this case and

11

to answer questions as best -- you know, as best as Tom

12

and I can.

13

THE COURT:

Thank you, Mr. Clark.

14

MR. CLARK:

All right.

15

I was talking about

graduation rates.

16

And the point I want to make about this

17

slide, and you asked the question, how much money is it

18

going to take us to move the dial from 72 and a half to

19

81?

20

28, I think it is or something like that.

21

it.

The answer is in the cost estimate page on page
I did find

22

THE COURT:

The three cost --

23

MR. CLARK:

And it has a range --

24

THE COURT:

The three cost estimates?

25

MR. CLARK:

Right.

And as Mr. Ahearne
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pointed out, there's a higher range and there's a lower

2

range, and you can read it and you see what is the

3

differential between the two.

4

We're going to invest that amount of

5

money, which I think you put up is 7.5 to 10, something

6

or other, in a biennium.

7

72 and a half to 81.

8

maybe we'll do better.

9

come up with -- and Mr. Aos testified about what went

So we can move the dial from

Maybe we'll do better.

You know,

But, the best forecast we could

10

into that and the limitations in it, and, frankly, the

11

Task Force Report talks about the limited futility of

12

the analysis as well.

13

We're going to spend all those billions

14

of dollars and we're going to get ourselves, say, up to

15

82 percent, and don't you want to bet there's going to

16

be some petitioners that are going to come in and go,

17

that's great, but you've got to do better because think

18

of the 19 percent we're leaving behind now.

19

the 19 percent that aren't graduating.

20

billions are we going to invest to ratchet it up

21

towards the 100 percent goal that is laudatory.

22

all believe that that's where we go.

23

all aspire to, but getting there is a problem.

24
25

Think of

So how many

And we

That's what we

And, as you'll recall Dan Grimm
testified that when the Task Force took a look at this
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and the response from some was, well, at least that's

2

something, and the response from others was, we're

3

going to invest that much bunk to get that much back?

4

There's mixed reviews, according to his testimony from

5

it, but then somebody asked, okay, look, this parabola,

6

the red one, you know, eventually reaches into the 90s

7

with some skinny portion of it, not the mean or the

8

mode or the median or whatever the statistical term is,

9

but what will it take to get there?

And this won't

10

come out well on the record, but you'll see what I did

11

is exactly what Dan Grimm did.

12

response was the closer you get out from 80 to 90 the

13

more the expenditure goes like this up to infinity.

14
15

He said that the

THE COURT:

It was the law of diminishing

MR. CLARK:

The law of diminishing returns

returns.

16
17

precisely, Your Honor.

So, while, again, I don't mean

18

to diminish the fact that a 72-and-a-half percent

19

graduation rate is the end of the race.

20

marathon.

21

72-and-a-half percent did get there.

22

27-and-a-half percent aren't making it, according to

23

this chart yet, we're trying to step up to the plate

24

here to invest maybe as much as $5 billion more a year

25

in K-12 education funding against a forecast that tells

No, no it isn't.

We've won the

But let's not forget that
And while
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us we, you know, can expect to get to 81 percent.

2

THE COURT:

But the 6-and-a-half billion, or

3

whatever the Task Force figure is, that's not all going

4

to increasing the high school graduation rate, is it?

5

That's going into all these other enhancements?

6

mean, it included things like 10 --

I

7

MR. CLARK:

Learning improvement days.

8

THE COURT:

-- learning improvement days.

9

It

was for overall increasing the quality of education in

10

the state with this being one of the many benefits.

11

But the other benefits that were anticipated, increase

12

the WASL scores --

13

MR. CLARK:

Sure.

I wouldn't say the focus

14

is on you.

This is the rendition of -- this was the

15

best way Mr. Aos and the public policy institute could

16

find to give a forecast of what expected results you're

17

going to get, and he focused on graduation rates.

18

Sure, the assumption is we'll do better

19

on WASL, we'll do better on graduation rates, we will

20

improve the overall education experience.

21

but, you know -- and Representative Priest, his

22

reaction was tell Mr. Aos to go and find some other

23

data that will point out the other benefits.

24

had a memorandum from Mr. Aos back to Representative

25

Priest that said, you know, a reduction in crime rate,

I agree,

And so we
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an expectation that, you know, the economy will do

2

better, people will be earning more money when they

3

graduate.

4

importance of graduating from high school at all.

5

a serious topic and it deserves serious attention.

6

Again, I don't want to downplay the
It's

All I'm saying is that under the current

7

system, which is the shrunken parabola, that is the

8

zero-based research prudent portfolio that basically

9

makes some adjustments for class size and one other

10

intervention but uses only the existing resources

11

forecast to bump that thing to something like 72.5

12

analysis.

13

it ends up bumping.

14

higher investment.

15

afraid someone's going to say thank you very much, but

16

that isn't enough either, and we end up in another

17

lawsuit.

18

It's not even a point, I don't think, that
The other one was a substantially
It gets us to a point where I'm

Okay.

That's no reason not to do it.

19

It just says that given this response to -- or given

20

this forecast about the expected affects on graduation

21

rates, that won't be the end of the -- end of the

22

discussion necessarily.

23
24
25

THE COURT:

Well, that it may not, but, as

you pointed out, we don't -MR. CLARK:

One lawsuit at a time.
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THE COURT:

One lawsuit at a time.

Exactly.

2

And we have to look at this as real numbers.

If

3

there's a million students over time, nine percent per

4

million is not $90,000.

5

MR. CLARK:

90,000 --

6

THE COURT:

90,000 people -- I'm sorry.

7

90,000 students.

8

MR. CLARK:

I'm not -- again, that's --

9

THE COURT:

Over time.

10

MR. CLARK:

-- a million dollars -- a million

11

students in the K-12 system, Your Honor.

12

THE COURT:

Right.

13

MR. CLARK:

It is not the same as the ones

14

that are -- I don't think it's the graduation pool

15

cohort that's a million and so you take a percentage of

16

that million and say that's 200,000 that are making it

17

or something.

18

THE COURT:

Well, ultimately, you would

19

expect those million students to go through the system

20

and to graduate over time, over a 12-year period.

21

MR. CLARK:

Again, the only caution I make is

22

that I'm not so sure -- and I wish I had a statistician

23

here to give you the answer, that you can just say the

24

million students spanning the K-12 years will translate

25

12 years down the road to 28 percent being 280,000
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that make it.

2

THE COURT:

It won't.

It won't translate

3

perfectly, and there's a whole bunch of reasons for

4

it.

One is that you're going to get dropoffs --

5

MR. CLARK:

People move.

6

THE COURT:

-- and you also get increasing

7

demographics.

8

actually, I think our school numbers are going to go up

9

because we're ending up in the echoboom.

10

If you look at demographics -- or,

But, I mean, what we need to do is we

11

need to look at these statistics and realize that these

12

are individual students and that each individual

13

student who doesn't graduate is a cost to society.

14
15

MR. CLARK:

And I couldn't agree with you

THE COURT:

And it may sound like a lot of

more.

16
17

money, and you know the old adage, if you think

18

education is expensive, try ignorance.

19
20

MR. CLARK:
know.

21
22

That's not a recommendation, I

But, let me say something more on that,
if I can.

23

THE COURT:

Please.

24

MR. CLARK:

If I can keep my train of

25

thought.

And I shouldn't have made the joke because
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that adversely impacted my ability to keep it there.

2

I don't want to -- I don't lose sight of

3

the fact that we're talking about lives here, not for a

4

moment.

5

got to be one impression the court's gotten over the

6

last eight weeks, is that this issue of how we fund

7

education, how we provide education is probably the

8

most significant domestic issue we face in our

9

country.

But I think what it reinforces -- and this has

And it involves so much social science.

It

10

involves so much -- you know, so much of what educators

11

tell us we need, and it all costs money, and none of

12

it's cheap.

13

I mean, it's almost like what health

14

care has become.

15

I used in opening, and then I believe is one out of the

16

evidence was to show you, you know, what state funding

17

or overall funding has done over the last 20 or 30

18

years.

19

under a billion dollars and over the progression of

20

time, and I don't know if it was 30 years or 20 years

21

or whatever, it ends up, you know, about $7 billion.

22

That's a lot of money, and it isn't all accounted for

23

just because of inflation at all.

24

cost more.

25

A slide I'm not using today but that

It's gone from something that at one point was

I mean, things do

And, as I said this morning, one of the
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eye opening things to me in this case, and it's because

2

I don't have kids so I haven't, you know, gone through

3

the public school system through those eyes.

4

a student myself.

5

asking Superintendent Blair and Mrs. McCleary working

6

in the Chimacum School District to do for our

7

children.

8

then they're more or less consigned to the school

9

system for all purposes, health, nutrition, exercise,

10

I did as

What has impressed me is what we're

It's almost as if they reach school age and

oh, yeah, instruction, too.

11

I mean, what we're asking our schools to

12

do is a lot more than I remember.

13

complicated area, Your Honor, and that's why sorting

14

out the complications and determining the funding is

15

left in the Legislature for that body to decide, and to

16

do its work.

17

somebody has a grievance and halls them into court then

18

Your Honor sits there and says, does it pass muster or

19

doesn't it, and, if it doesn't, this is where I think

20

it falls short and now go fix it.

21

It is a very

And then when it does its work, then if

Okay?

We're not there yet on anything that

22

deals with the future.

23

right now is the current system.

24

outset of my remarks, weeks ago, it seems now --

25

THE COURT:

I mean, what's in front of you

It was.

And, as I said at the
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MR. CLARK:

As I said then, this is really

2

complex, and that's why it is vested in the first

3

instance in the Legislature.

4

The current system is in front of you.

5

You asked us off the record last week, sometimes it

6

seems like we're sitting in judgment on the current

7

system and sometimes it seems like we're sitting on the

8

future system and which one is it and what about it.

9

The future system is relevant not to the liability

10

issue in the case but to the remedy.

11

important to the remedy because 2261, right now, is

12

what the Legislature has charted for the future, and it

13

has done so after a deliberative process that included

14

the Basic Ed Task Force, which stood on the shoulders

15

of the Washington Learns Commission, and the

16

legislation was enacted.

17

produced it.

18

yes.

19

The future is

The political process

Is it perfect?

No.

Will it work?

Well,

You asked Representative Priest on the

20

stand, leave Early Learning disappointment aside.

If

21

fully implemented, would this work?

22

the answer and then he said no.

23

and you asked him why and one of the reasons he offered

24

was there's no funding.

25

after you heard from him, assume it's fully funded and

He struggled with

So you said, well --

Well, you then asked him,
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don't worry about, you know, early learning, will it

2

work then?

3

He struggled again and he said no.
And, you know, with all due respect to

4

Representative Priest, who, you know, is a very

5

articulate advocate for the positions he advances

6

politically and which he advanced on the stand, with

7

all due respect, he is the sponsor of 2261.

8

cross-examination, he said he'd bend over backwards.

9

He'd do anything to make it work and then he says, but

And under

10

if it does get implemented and fully funded, it won't

11

work anyway.

12

have this court step in and provide what the political

13

system has not given him at this point -- at this

14

juncture, that I think is his answer no, that it was

15

sincere but it, frankly, isn't credible.

16

I think his advocacy and his desire to

I mean, if you put so much effort into

17

getting this in front of his fellow legislators and

18

sponsoring it and he swears he's going to, you know,

19

see it through to the end, how can he say but at the

20

end of the day it won't work?

21

sense.

22

that his zeal, sort of tinges his view of everything

23

else.

24

the better off your betting will be.

25

It just doesn't make any

And I think his answer is qualified by the fact

And as many bets as you can get made certain,

I had a thought move right out of my
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head again.

2
3

Okay.

Well, we're almost to the

afternoon break, and I'm still not on page one.

4

May I take a few moments to summarize

5

our response to each of the four requested items of

6

relief the petitioners have listed for you because I

7

think we can remove a couple of them.

8
9

All right?

Ruling number one, paramount, all,
ample, and education.

Our defense today is the same as

10

our response in summary judgment.

11

ample, paramount, education, and all that are excerpted

12

from Article IX, Section 1 have already been

13

interpreted by the Supreme Court in Seattle School

14

District versus State and in the Tunstall versus

15

Bergeson decision.

16

The four terms

In fact, the Washington Supreme Court

17

has interpreted and construed the legal effect of the

18

entire passage of Article IX, Section 1 and held that

19

that provision requires the state to define, fully

20

fund, and, as needed, to reform Basic Education

21

provided through Basic Education programs without a

22

reliance on special excess tax levies.

Okay?

23

The current funding -- or the current

24

definition of Basic Education is contained in state

25

statute.

I've taken you through all of them, and I
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won't reiterate it here.

2

statutes and the other programmatic statutes.

3

response to the second request for relief then is that

4

you don't need to define Basic Education provided for a

5

program of Basic Education without reliance on special

6

excess tax levies because that has already been

7

determined and held by our state Supreme Court.

8

that's what we've done.

9

It's in the Basic Education
Our

And

That's what we've done.

The Basic Education Act contains a

10

definition, it contains the programs, and it contains

11

part of the funding that the other funding authorized

12

by the other substantive statutes all of which are

13

carried out by the Appropriations Act.

14

If you were to grant them what they

15

want, which is some declaration that the passage from

16

Exhibit 2, that, frankly, again, is -- you know, is the

17

language the Supreme Court used, but I don't think it

18

launches any particularly onerous propositions on us.

19

I mean, you know, what it's saying is go beyond the

20

three Rs, make the kids good citizens, and give them

21

the ability to compete in the labor market and in the

22

marketplace of ideas.

23

And I believe even Superintendent Emmil,

24

I think, said, you know, when you look at this, we're

25

not talking about a lot here.

We ask just to have a
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kid read with comprehension.

2

that aren't out of this world, as he called it.

3

These aren't standards

So, you know, I don't think you should

4

adopt their definition because as to the specific terms

5

and the interpretation and legal construction of

6

Article IX, Section 1, Seattle School District versus

7

State has done so for us, with the exception of the

8

definition of all children, which it turns out does not

9

mean all children.

10

According to the Tunstall versus

11

Bergeson, I believe that's the one, decision, all

12

children have an age group and it cuts off at 18.

13

the analysis there was that 19 through 21,

14

traditionally, hasn't been looked at, within the

15

confines of the Article IX duty.

16

reasons beyond education to assume that kids, kids if

17

we call them that, in that age bracket have passed the

18

age of majority.

19

And

And there are other

A similar argument, however, Your Honor,

20

exists with regard to Early Learning and programs for

21

children who are pre-K.

22

we've always addressed Basic Education schooling in the

23

context of age five and above.

24
25

Pre-kindergarten, because

The Basic Education Act, I think, still
provides that we're dealing with a class of children in
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the age group 5 to 21.

2

obligation, as a result of the Tunstall decision says

3

don't count on up to 21 for Basic Education.

4

at 18.

5

But the constitutional

It stops

And I think that there is legal

6

authority for the proposition that you can't expand the

7

definition of Basic Education as a matter of law

8

because three and four year olds are before we come

9

in.

I mean, they are children, but aren't they more --

10

and maybe they're past toddlers by then, and maybe they

11

are children or not.

12

based on our Constitution that three and four years old

13

don't come in the age group that is appropriate for

14

consideration under Article IX, Section 1.

15

But, there is a legal argument

Article IX, Section 2, direct the

16

Legislature to provide a general uniform system of

17

public schools, and we've heard that language in this

18

case.

19

system shall include common schools, and such high

20

schools, normal schools, and technical schools as being

21

hereafter established.

What we haven't heard is the public school

22

Laws of Washington, 1889.

I don't need

23

my glasses today, Your Honor.

24

what it says.

25

otherwise, provided for by law, shall be open to the

1889.

Title IX, Section 44 is

Every common school known,
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admission of all children between the ages of 6 and 21

2

residing in that school district.

3

That's the most contemporaneous

4

expression of authority we have on what that Article

5

IX, Section 2 language means in terms of legislation

6

following the adoption of the constitutional articles

7

or section itself.

8
9

In 1967, the definition of common school
was amended to include kindergarten, and there was real

10

debate that, you know, frankly I won't elaborate on

11

because it was in some other exhibits that weren't

12

introduced here.

13

But, there was a debate over whether

14

kindergarten was going to count, and eventually it was

15

wrapped in.

16

definition of common schools, which is a constitutional

17

term, has never included children younger than age five

18

and, therefore, it's never included in Early Learning.

19

And then the last bullet here is for fact testimony,

20

and that is the science under Earlier Learning isn't as

21

exact, is not as definitive as the petitioners' witness

22

would have it be.

23

cost-benefit analysis.

24

costs a lot of money to do.

25

identified as a $20,000 proposition per kid per year,

We have the K-12 school.

The point is the

It's an open issue largely from a
Perry School and Abecedarian
One of them, I think, was
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and, so, factually, the science doesn't dictate that,

2

the Basic Education.

3

I guess I should stop since we're at our

4

afternoon break.

And can I ask the court how much do I

5

have left at this point?

6

THE COURT:

I have you for 1.9 hours.

7

MR. CLARK:

So I get .6, huh?

8

THE COURT:

You get .6.

9

MR. CLARK:

That's 36 minutes.

10

THE COURT:

That's 36 minutes.

11

MR. CLARK:

Yeah.

12

THE COURT:

And I believe Mr. Ahearne, I

13

think, has the same if I go back and check his numbers,

14

but I think you have .6 as well.

15

MR. AHEARNE:

16

eight, but I --

17

THE COURT:

18

MR. AHEARNE:

19

You think it's .7 or .8?

THE COURT:

21

MR. AHEARNE:

23

The note I got, frankly, was 45

minutes, so --

20

22

I thought it was seven or

I'm sorry?
Depending on how we're going to

bill it, I guess.
THE COURT:

All right.

We'll take our

24

afternoon recess and we'll work out the time

25

accordingly.
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Court will be at recess.

2

(Whereupon a recess was taken.)

3

THE COURT:

4

Please be seated.

Mr. Clark.

5

MR. CLARK:

6

Thank you, Your Honor.

There's one other item I wish to draw

7

the court's attention to with regard to the question

8

you left me with over the noon hour about defining

9

costing out and funding Basic Education programs.

10

And it is passage from the deposition of

11

former Superintendent Terry Bergeson taken back on

12

February 21st, 2007, and, frankly, it's the only

13

deposition that was taken before February of 2009 in

14

the case.

15

And what I'm going to quote you from is

16

on pages 76 and 77 of that deposition, which has

17

been -- both parties have designated testimony for you

18

to read.

19

Mr. Ahearne asked her at line 13 on page

20

76, "And you're almost three now full time of being

21

Superintendent of Public Instruction.

22

with the way the Legislature appropriations process

23

works for education?

24

To the best of your knowledge, has the Legislature

25

actually determined how much it actually costs to

Answer:

Are you familiar

Yes, I am.

Question:
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provide the constitutionally required Basic Education

2

to every child in our state?

Answer:

3

that question one more time.

Question:

4

best of your knowledge, has the Legislature determined

5

how much it actually costs in dollar terms to provide

6

the constitutionally required Basic Education to every

7

child residing in our state?

8

they -- they are very observant of the way that Basic

9

Education is operationally defined and they fund it.

Answer:

Would you ask me
Sure.

Yes.

To the

I think

10

Question:

Is it your belief they actually determine

11

that dollar amount -- how much it actually costs to pay

12

the constitutionally-required Basic Education?

13

Answer:

14

They defined it, and they fund their definition."

The Dorn decision told them to define it.

15

And I offer that testimony, Your Honor,

16

because I think, in part, it provides an answer to

17

whether or not the Legislature has done what you've

18

outlined and asked me have they done so, at least in

19

the opinion of the former Superintendent of Public

20

Instruction.

21

definition and they may not like the funding that flows

22

from that through the programs and everything, but

23

there is testimony in the record, and not just from

24

Superintendent Bergeson, that the current system is

25

constitutionally funded.

And they may not like the statutory
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And by the other testimony I'm referring

2

to the chairman of the Task Force, Dan Grimm, who

3

testified on cross-examination from questions from me

4

that -- I think the way I asked it was something about

5

a case can be made, and, frankly, I was using language

6

that was in the deposition, that we are providing ample

7

funding for Basic Education today, and he said yes, and

8

Your Honor asked the follow-up question.

9

that answer, do you believe in that and he said yes,

Based upon

10

and he explained it.

11

testimony in front of me to quote back to you, but I'm

12

telling you that I believe Chair Grimm's testimony, the

13

testimony I just quoted from Terry Bergeson and some of

14

the testimony of the Director of OFM, Victor Moore

15

supports a conclusion that the current system is

16

adequately funded or constitutionally funded in this

17

case.

18

And I don't have the full

That, of course, goes to point number

19

three of the requested remedy, and I, frankly, like to

20

use as much of a chunk of my time that I have left to

21

address that with one deviation, and that's to

22

complete -- I told you about the legal principles in

23

the '78 decision, the Tunstall.

24

consider McGowan versus State, another Supreme Court

25

decision, because there's been a fair amount of

I think you need to
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testimony about the intricacies around COLA funding and

2

why they are funded the way they are, and you received

3

an explanation of why it works that way.

4

McGowan versus State gives you the legal rationale, at

5

least the legal rationale, that the state believes came

6

out of that case, for why locally-funded employees get

7

COLAs but not at state expense, and I believe McGowan

8

addresses that issue.

9

And I think

Last but not least, the court should

10

consider the Supreme Court decision of Brown versus

11

State that we cite in our trial brief because Brown was

12

a constitutional challenge to the state's annual

13

Appropriations Act for Basic Education.

14

happened in Brown is that the state funding for teacher

15

professional development or LID days -- you're nodding

16

so --

And what

17

THE COURT:

I'm familiar with the case.

18

MR. CLARK:

Familiar with the case.

19

What we take from that case is that

20

Brown held that LID days, Learning Improvement Days for

21

professional development do not comprise part of the

22

state's Article IX, Basic Education funding obligation,

23

and, therefore, that aspect of what the Task Force

24

analyzed and what Mr. Aos analyzed in terms of

25

professional development.

While something we
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apparently desire to do, because we're moving in that

2

direction, is not a constitutional requirement is a

3

matter of law, never mind whether the science behind it

4

says that it is effective or not.

5
6

THE COURT:

cost estimates did include 10 LIDs, correct?

7

MR. CLARK:

8
9
10

So the Task Force projection on

Yes, it did, Your Honor.

And, again, you know -- let me have
Mr. Rarick's chart, please.

I used to know the number

of the exhibit but it's fading in the midst of time.

11

Mr. Ahearne made reference to this

12

exhibit as well.

13

because this wasn't an attempt to take the Basic Ed

14

Task Force model and 2261 and what is in the Task Force

15

Report are large figures on gross -- I don't know

16

that's a French term.

17

billion.

18

estimated per-pupil costs under various assumptions.

19

Therefore, the first item is HB 2261 under various

20

assumptions, which I believe the testimony would bear

21

out, were as passed and signed by the Governor.

In

22

other words, Early Learning was vetoed in part.

Highly

23

capable, I think, was the other area where there was a

24

partial veto.

25

witnesses universally identified as the guru when it

Okay?

And the reason I bring this up is

I mean, it's, you know, 10

And we tried to break it down by

But Mr. Rarick, who I think the
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comes to figuring out the costs of proposed legislation

2

or enacting legislation and has knowledge, as well,

3

about the policies behind programs in education, the

4

top line item indicates estimated per-pupil cost at

5

9,710 per student.

6

there's $9.7 billion in funding that's represented by

7

this analysis.

8

range that's postulated by the Basic Ed Task Force

9

Report.

10

Multiply that by a million and

And that falls, I believe, within a

Now, again, the assumption on 2261, I'm

11

well aware, has to be implemented.

12

funded.

13

to assume is going to happen until it doesn't, and, if

14

it doesn't, then maybe that's fodder for another

15

lawsuit, but it's not fodder for the consideration and

16

determination of the issues in this one.

17
18

But I submit to this court that's what we have

Under the various assumptions that go
down --

19
20

It has to be fully

THE COURT:

This is biennial, again?

These

figures are biennial?

21

MR. CLARK:

I believe -- okay, I'm being told

23

THE COURT:

These are annual.

24

MR. CLARK:

Yeah.

22

25

annual.

telling me to say otherwise.

No one back there is
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THE COURT:

Well, I guess it would have to be

2

annual because I'm assuming that 9,710 is the annual

3

figure for each student, so --

4

MR. CLARK:

5

that -- thank you.

6

around and --

7

Yeah.

I mean, again, Your Honor,

That -- I wouldn't need to look

MR. AHEARNE:

Your Honor, I have no objection

8

to Mr. Rarick simply saying the one word annual or

9

biannual to clarify the record.

10

MR. CLARK:

I think it's annual, and he can

11

speak now or forever hold his peace, how's that, since

12

I rarely have a client participate in closing

13

arguments.

14
15

THE COURT:

Hearing no objection, we'll

assume it's annual.

16

MR. CLARK:

17

Outstanding.

Now, let's look at the way the range

18

goes.

Under various assumptions that include, last but

19

not least, changing from the expected cost or

20

regression analysis model that is in 2261, if the

21

Legislature were to change that to the unit-cost model,

22

which is in the transportation analysis but, frankly,

23

isn't as generous as the unit-cost model, we end up at

24

a per pupil funding of 7,350 of an annual figure.

25

if you look at the pie chart at the very beginning of

And
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Exhibit 67 and 68, it divides up a pie according to

2

state funding, federal funding, local funding.

3

believe if you look at that pie, the revenue that

4

subsists from the state and federal government per

5

pupil, equals or exceeds that amount.

6

I

The amount of state funding alone, which

7

I think was 6,500 and something, obviously doesn't

8

equate to 7,350, but if you add in the $800 of federal

9

funding in the year that's analyzed and comprises the

10

pie -- and I don't think federal funding is prohibited

11

in the Basic Education mix, Your Honor.

12

is already being provided from non-local sources for

13

Basic Education.

14

7,400 a year

Now, that's not to say, Your Honor, that

15

2261 can be fully funded under these amounts.

16

analysis doesn't go that far.

17

the state to be held to this in a light, because,

18

again, it makes assumptions and -- it makes

19

assumptions, okay?

20

this Exhibit 1383, shows you that we have a range under

21

various assumptions, the least of which is 7,350, the

22

most of which is 9,710.

23

Okay?

This

I wouldn't want

But the range that is exhibited on

And, again, at the top register we're

24

within the Basic Ed Task Force amounts that are on page

25

20, or wherever the cost estimate is.

And at the low
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end of that spectrum, we're already there with this

2

current state and federal funding.

3

This does not mean, Your Honor, that

4

one, the other, or anything in between is going to be

5

adopted.

6

assumptions that can be made about 2261 that will drive

7

the funding higher or lower.

8

It's just to suggest to you that there are

And as you observe with the

9

transportation funding one, which, as you pointed out

10

to counsel should be a pretty easy one to figure out,

11

you still end up with a range.

12

ending up with ranges here and that is entirely

13

permissible, and it's not a reason to say that 2261

14

cannot do the job.

15

We're going to be

So, again, evaluate this however you see

16

fit, but it's offered to you to provide a per-pupil

17

cost to go along with the more general funding ranges

18

that the testimony and the Task Force Report, in

19

particular, offers to the court on what the future

20

should hold in expectations for funding.

21

THE COURT:

I thought that the Quality

22

Education Council was supposed to do exactly this,

23

which is to cost out and implementation of 2261.

24
25

MR. CLARK:

The Quality Education Council is

to do various insundry things that lead up to
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determining things that will determine the cost

2

prototypical model and the like.

3

Mr. Ahearne did, you know, put up that exhibit that,

4

you know, that got generated on September 29th while we

5

were still in trial, which I objected to but Your Honor

6

let in.

7

postulated $3.2 billion for what he's recommended, so

8

he's trying to quantify it.

9

is obviously, under the terms of the statute, designed

10

to fill in a lot of blanks that ultimately lead to the

11

funding that's going to be provided and fully

12

implemented by 2018.

13
14
15

Okay, it's there.

And, of course,

And Superintendent Dorn has

And, yes, I think the QEC

Now, where was I before I deviated
again?
I think I'll go to -- I was talking

16

about Brown and the improvement days, so I should get

17

off the discussion of legal cases, and let's go right

18

to the third request for relief, which is that you're

19

not fulfilling our Article IX duty.

20

through the liability evidence now that I'm about two

21

hours into my presentation -- or two hours plus.

22
23
24
25

I'm glad to get

It seems to me the evidence they're
offering subsists in five categories.
One I call the F-196 approach, and the
second is the opinions expressed by people on the state
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side, people on the district side that it's

2

underfunded, and the more particular testimony of

3

Jennifer Priddy who, in response to Your Honor's

4

question, said, yes, I believe it's underfunded and

5

said I think it could be a billion dollars and gave you

6

three component parts of that.

7

The third analysis I've spoken about a

8

little bit.

The third part of the liability

9

termination is predicated on the idea that Washington

10

Learns and the Basic Ed Task Force, in effect, provided

11

all of the evidence you need to conclude that the

12

current system is underfunded.

13

evidence is important to the case but rather than an

14

admission of liability, it constitutes an expression of

15

fulfilling our duty to reform Basic Education and that

16

it ought to be taken in that light.

17

We believe that

The fourth area where they allege

18

underfunding subsists in the testimony and documents

19

relating to student performance and student

20

achievement.

21

And the fifth one is school construction

22

funding.

23

I go along.

24
25

And I hope I can give some aspect of each as

Let's start with the F-196 and let's go
to our slide number five.

Okay?

The F-196 testimony,
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Your Honor, I group it as that because the four school

2

district superintendents who testified live were all

3

taken through the analysis that's still on

4

Mr. Ahearne's board there.

5

did was they took items from activity codes that are

6

summarized on page 17 of the F-196 reports and did a

7

tally under questions from Mr. Ahearne to reach an

8

amount that they said represented the cost of

9

conducting district operations that year and all the

And, basically, what they

10

categories that the bar stack, whatever it is that was

11

up during the petitioners' presentation today,

12

represent.

13

lists of expenditures and we add in a debt service

14

amount and then we compare it against what the state

15

funds and, low and behold, it's not what we spent.

16

the federal money in and, low and behold, it's not what

17

we spent and so you have to add local funding in.

18

Ergo, if local funding is needed, if we have to spend

19

any local funds, Basic Education is underfunded.

20

It's not that simple.

Then they said, well, and we take those

Add

And the testimony

21

of Cal Brodie and the PowerPoint presentation that he

22

made to the Basic Ed Task Force, in my opinion,

23

confirms that this whole approach to proving

24

underfunding through use of the F-196 is invalid.

25

nice as far as it takes it, but it can't tell you the

It's
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answer of, is the state underfunding Basic Education by

2

relying on local excess tax levies, and, if so, by how

3

much.

4

questions.

5

a provision that, specifically, directs that the

6

accounting system be changed and implemented so we can

7

answer that question so the Task Force doesn't have to

8

ask it or any future task force and no future court has

9

to sit through the evidence to determine it either.

10

It can't tell you the answer to those
As I said earlier this afternoon, 2261 has

The accounting system will reflect that.

11

This is, briefly, our evidentiary

12

response that is excerpted from testimony and evidence

13

in the case.

14

1470 confirms that state and local funds

15

are commingled in accounting categories on the F-196.

16

Exhibit 1470 establishes, we do not know if local funds

17

are expended to subsidize state responsibilities.

18

The most important part of the

19

PowerPoint presentation is the conclusion that's number

20

three up there.

21

programs with multiple links we cannot use current

22

accounting requirements to impute how revenue is

23

expended by program activity and object with enough

24

certainty to test state funding adequacy.

25

cannot do that with the F-196, you cannot have enough

Between undefined revenue codes and

If you
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certainty to test state funding adequacy, then the

2

whole approach taken by petitioners through the four

3

superintendents is invalid.

4

the Superintendent of the Edmonds School District

5

indicated you cannot track the source of revenue within

6

the school district's General Fund category.

7

under the General Fund, which is one of those on the

8

cover page, certification page of the F-196 that

9

identifies the account from which most school

10

And even Steve Brossoit,

And it's

operations are funded.

11

Leaving aside Mr. Brodie's belief that

12

you shouldn't even be adding the debt service mix into

13

that because that's generated as a result of local --

14

not local access levies but the --

15

THE COURT:

Bond.

16

MR. CLARK:

-- the bond levies and why you

17

tack that into your operations didn't make sense to

18

him.

19

to get where the petitioners want to go in this case.

Leaving that aside, you just can't use the F-196

20

Let's go on to the next slide, slide

21

number six.

The same problem exists with NERCs in the

22

F-196.

23

significant impact on NERC expenditures.

24

they're wrapped in with the expenditures that are

25

listed in 01 Basic Education along with the

The evidence shows that local choice has a
And so

5605
1

expenditures that are made with the other dollars to

2

provide Basic Education or teaching or any of the other

3

activities intending to get rolled into that

4

programmatic expenditure category.

5

Blair admitted on cross-examination in his testimony

6

that it's appropriate for the school district to use

7

local funds on the alternative school he testified

8

about, which was created as a result of local choice.

9

And Superintendent

Exhibit 1470 on page 12 and the

10

testimony of Mr. Brodie indicates the F-196 does not

11

identify the purpose of local resource expenditures.

12

He posited in his PowerPoint the example of, for

13

example, insurance for Basic Education program

14

reliability associated with district negligence, et

15

cetera.

16

either what's the local responsibility because it's a

17

local choice or a local program and what's the state's

18

responsibility.

In other words, we can't sort out in the NERCs

19

Next slide, please.

20

This delineates the testimony from

21

Superintendent Blair.

22

need at Chimacum for two high schools, do you?

23

"Question:

You don't have a

Now, they have the high school.

24

have the alternative high school.

25

to have an alternative school, correct?

No."
They

"Chimacum has chosen
Yes.

If I
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understood your testimony correctly about the

2

alternative school yesterday, that was the renovation

3

of that building -- renovation of that building that

4

were funded entirely with local funds?

5

you agree that it is entirely appropriate for school

6

districts --" I said to lose, I meant "-- to use local

7

funds on a project that is driven purely by local

8

choice?

9

Answer:

Yes.

Wouldn't

It is appropriate."

You're darn right it's appropriate

10

because local decisions are meant to be paid with local

11

dollars.

12

high school which has capital costs for its

13

construction renovation or whatever was done to make it

14

an appropriate school facility, it has operating costs

15

that subsists of staff and NERCs, and it has whatever

16

costs go along with operating the K-12 school.

17

And that extends not only to the alternative

And when Mr. Blair tallied from the

18

F-196 all the expenditures of running the school, you

19

want to -- I'll bet he had the local school -- I mean,

20

the alternative school costs blended into that, and

21

they should be paid by local funds.

22

analysis of what the state should be responsible for,

23

they got to be taken out and they weren't.

24

weren't.

25

Mr. Clark could be seeping through.

Conversely, in any

And they

So this is not just how much local funding
This is about "if"

5607
1

because this isn't supposed to be a state obligation,

2

and the gentleman candidly admitted so on the stand.

3

Next slide, please.

4

You asked a question of us, I think last

5

week, last Friday, on Exhibit 1407, which I hope we got

6

into evidence yesterday because it was uncertain, I

7

think at least in my mind, going into the hearing

8

yesterday.

9

document -- the page, page three, and you made

But I believe you identified this

10

references to $2 billion or so listed in the category

11

of local funding.

12

what I came up with.

13

referring to, I'll go on to the next slide and give it

14

up.

15

Education Program 01, this is taken from the F-196,

16

Your Honor.

17

book.

18

are entered on the F-196 and they're arranged the way

19

they are in the F-196.

20

Based on that information this is
If it's not what you were

But in case you are talking about it, Basic

The source is OSPI.

This is the OFM data

But the entries both coincide with how things

And, as you recall, Mr. Brodie, I asked

21

him questions about another page in the F-196, the

22

resources to program expenditures, page 26, and it

23

lists things like this by program, then it has total

24

expenditures, and it has state funding, federal

25

funding, and I think it's called other, not local and
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other but the other category.

And I asked him what's

2

the "other," and he said, well, here's your total

3

expenditures.

4

was in that area, if they coincide you stop.

5

don't and you have federal funding that's available,

6

you put that number in.

7

to make sure all these things balance so that

8

everything that comes in is accounted for as it goes

9

out.

You then render what your state funding
If they

But the goal in the F-196 is

And so, if there's a total expenditure that isn't

10

satisfied by your state funding, your federal funding,

11

then as Mr. Brodie called it, it's a plug number.

12

plug into "other" whatever amount it takes to make the

13

three balance so the total expenditures balance the

14

total funds for that particular program.

15

You

So, the labeling of the Basic Education

16

category should not be taken out of context.

17

labeling of local and other funding should not be

18

expanded and equated with special excess tax levies.

19

It may be, it may not be.

20

this proposition, Your Honor, I'm not trying to be cute

21

and say they can't prove the amount producing the

22

question, well, whether they can produce the precise

23

amount or not, can they prove the proposition.

24
25

The

But, you know, again, on

The answer to that is no, they cannot,
not on the F-196.

And I'm sorry, Your Honor, but this
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is a court of law.

When you come here and you see the

2

state is not fulfilling its constitutional obligation

3

to fund Basic Education under Article IX, you better be

4

able to prove and perhaps even to prove beyond a

5

reasonable doubt that that's what's happened.

6

don't make it by having folks take the stand and say,

7

I've been in education for so many years and let me

8

just tell you, in my opinion the state has never lived

9

up to its funding obligation.

It never has.

And you

I've been

10

in the system myself for 30 years, so I know it

11

hasn't.

12

because they are not capable of doing that.

13

accounting system isn't there yet.

14

2261.

And you don't do it through the F-196s either
The

It will be under

15

Next slide, please.

16

Teacher salary components.

This one's

17

going to take a while to explain.

18

reason why I came up with this rendition is to respond

19

to Jennifer Priddy's response to your questions.

20

were three categories that made up her testimony that

21

currently Basic Ed Funding is a billion dollars in

22

arrears.

23

Equalization, I think, she attributed 390 million of

24

her billion dollar tally in that category.

25

Okay?

One of them was equalization.

And the

There

All right.

I have problems that I won't belabor too
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much because of the time considerations with the

2

concept of equalization.

3

for it.

4

grandfathering of staff salaries was litigated in

5

another case brought by the Federal Way School District

6

and the appeal of the trial court's decision against

7

the state in that is currently -- it's been argued and

8

it's pending before the Supreme Court.

9

you, and we can all provide you with a copy of the

There's no legal requirement

I mean, coincidentally, the issue of

But I can tell

10

trial court decision, there was nothing in that case

11

that said, okay, for certificated instructional,

12

Everett is the highest one.

13

Everett.

14

Everybody comes up to Seattle.

15

Snohomish.

16

way, the decision was predicated not on ample funding

17

or a failure to make ample funding under Article IX,

18

Section 1.

19

Section 2 decision plus an equal protection analysis.

Everybody comes up to

Classified, Seattle is the highest.
And, similarly, for

It was a different decision.

Oh, by the

It was a general and uniform Article IX,

20

That's all I really want to say about

21

the federal case.

As I say, you don't have to accept

22

what I say about it or what Mr. Ahearne says about it.

23

We can provide you with the decision and you can see

24

for yourself.

25

equalize salaries.

But there's no legal requirement to
There's no legal requirement to
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make the base pay for a teacher in Everett the same as

2

the base pay for a teacher in Colville or Spokane or

3

otherwise.

4

Currently, that base pay is determined on a staff-mix

5

feature.

6

about this.

7

testimony was through to get at the heart of her

8

opinion that to raise every teacher up to Everett's is

9

absurd.

And there's a good reason for that.

And Dr. Taylor -- Dr. Lori Taylor testified
And you asked her questions when her

Okay?

And you focused on, well, you know,

10

supplemental pay, sure.

11

designed to show you is that the state base pay is not

12

that far off in many districts.

13

our focus districts and they have a statewide line down

14

there, and here's how this works.

15

But what this chart is

These districts were

The exhibit that produces the material

16

is on the exhibit side, the left-hand column.

17

are all exhibits that are into evidence.

18

is 1191 forms that came in through Julie Salvi's

19

testimony.

20

in later in the case.

21

column, okay, it doesn't have an entry under Form 1191

22

calculation.

23

average certificated instructional base salary, the

24

state's contribution statewide.

25

Those

A lot of it

Was that this week or last week?

It came

If you look at the statewide

But the average CIS base salary is the

Lori Taylor's analysis did a 12-month
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analysis of comparable wages for college graduates, and

2

that's rendering the 12-month one.

3

more appropriate one, and I think Lori Taylor would,

4

too, is the 10-month salary and she also said that you

5

could do a breakdown of this by a 182-day salary year

6

to try and match the requirement that we have in our

7

Basic Ed statute.

We would argue the

8

If you look at statewide and you see the

9

average CIS base salary, the range between the 182-day

10

salary and the 10-month salary is 48 to 56, and the

11

average CIS base salary right now falls within that

12

range.

13

evidence up against our base salary as opposed to total

14

salary, there it is.

15

So if you're looking for comparable worth

Now, it's not all, you know, the way it

16

plays out statewide.

17

districts where the average CIS base salary falls

18

outside the range posited by the 182 and 10-month one.

19

And those are the Puget Sound districts, Edmonds,

20

Issaquah, and Renton.

21

I'll draw your attention to three

And I'll just focus on Renton because I

22

can read this eye chart pretty well with Renton.

23

Form 1191 calculation takes a base amount and

24

attributes the staff-mix factor.

25

multiplier is there to reach the CIS salary.

The

That's what the 1.47
And for
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Renton, the average one is 48,427.

The range is 51,784

2

to 59,223.

3

that the current average CIS base salary in Renton

4

reflects comparable worth, but we're not that far off.

There's some work to do to make an argument

5

And you can do the same analysis for

6

Issaquah and reach the same conclusion.

7

Edmonds.

8

higher than the average.

9

sorry.

The same for

But if you look at Chimacum, the range is
Is that right?

No, I'm

The average CIS base salary for Chimacum, for

10

example, is 52,269.

11

and 182 categories is 41,000 to 47,000.

12

would appear, from this analysis already has a richer

13

comparable worth component in the base salary than it

14

should have.

15

Honor, is that there is evidence in the case from which

16

you can do a chart like this -- what happened to my

17

chart?

18

give you a way to gauge whether or not the state base

19

salary compensation, is there a comparable worth

20

analysis or not.

21

statewide it is, for three out of 13 it is not, and

22

they are in the Puget Sound area, Your Honor, and,

23

guess what, that's where Dr. Taylor told us we need --

24

we have some work to do on comparable worth analysis

25

because the Puget Sound area is an area where we may

Okay?

The range posited by the 10 month
Chimacum, it

The whole point of this, Your

Thank you -- do a chart like this that will

And for 10 out of the 13 it is, for
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not be at a comparable worth state and so we need to

2

determine that and factor it into our analysis of what

3

the appropriate base pay is.

4

Again, this doesn't dispose of the

5

argument but it does enlighten the court on where we

6

are right now with our base salary compensation under a

7

chart from the other side that we don't do any factors

8

or anything to determine comparable worth for our base

9

salary.

If that's true, I guess we're lucky and ended

10

up there.

But whether you end up there or by luck or

11

by constitutional design, we are where we are.

12

10 out the 13 statewide, it looks like we're paying

13

comparable worth.

14
15
16
17

Next slide, please.
THE COURT:

Mr. Clark, I need to advise you

you have about five minutes left.
MR. CLARK:

18

All right.

All right.

Let's talk about Exhibit 67, which is

19

NERC finding.

20

showed you, increases it to 580 more.

21

stay on this one and we'll skip the next one.

22

And for

Okay?

The next slide, as Mr. Ahearne
But I want to

This slide talked about it earlier.

23

This says cost per student.

It says districts spend

24

more and it calls district expenditures per student the

25

higher the column with each of these categories.

But,
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look, it's based on a survey of 71 districts, Your

2

Honor.

3

testimony.

4

they're spending in the districts is the measure of the

5

state's funding obligation in the NERCs and she said

6

no, we didn't.

7

upon their professional judgment, their expertise, in

8

the school districts on what we need to do here.

9

And, again, you can review Ms. Priest's
I asked her, did you just assume that what

We went and conducted a survey based

A survey of 71 districts, Your Honor, 71

10

out of 495 is less than 25 percent.

11

representative of the statewide analysis?

12

These are not based upon actual expenditures.

13

are based on a survey of 71 districts.

14

if this NERC survey was conducted the way the one

15

Mr. DeLeeuw described in his deposition was conducted,

16

well, it was a wish list.

17

by districts that said, this is what we want and it was

18

done with the implicit assumption that the state was

19

going to be on the tab for all of it.

20

How is that
It isn't.
These

And, frankly,

It was a wish list developed

And I submit to you that, you know, come

21

the holidays, somebody gives you a catalog and says

22

take what you want and I'll pay for it, you're going to

23

have a different exercise of judgment on what happens

24

as a result of that than you would if you were told

25

consider the costs or you're going to pay for it.
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Again, a wish list with a price list and

2

assumption that somebody else is going to pay for it is

3

what drove the NERC analysis that produces the

4

conclusion that we're a half a billion dollars in

5

arrears on the NERCs.

6

evidence, just like the F-196s and it's not predicated

7

on the F-196s.

8
9

I don't think this is reliable

It's on the survey.
So 580 of the building was in this NERC

area and I think there's room to conclude that it's

10

padded a bit.

11

comparable worth thing, even the adjustments that were

12

needed for Issaquah, Renton, and other Puget Sound

13

districts, there's no way they add up to 391 million.

14

They add up -- they may add up to some sum but nowhere

15

near that amount.

16

And on the staff salary side with the

So that's 890 million dollars over the

17

billion dollar assessment in the last one but not least

18

is transportation.

19

going on the slides.

20

stop there.

21

transportation before getting to this slide is that

22

transportation is well in hand.

23

Its been costed out.

24

put into statute, and it needs to be implemented.

25

it needs to be implemented.

And what I'd like to say -- keep
What I'd like to say about --

But what I'd like to say about

It's been studied.

The model has been adopted and

But until someone who

Yes,
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comes into court and tells you that it -- that it

2

won't, not that it might not be, not that I don't think

3

it will.

4

basis for this court to conclude that you have to order

5

them to fully fund it or to adopt the Task Force Report

6

or to do otherwise.

7

got.

Until it doesn't, I don't believe there's any

8
9

Let them persist with what they've

Professional judgment is suspect.
Dr. Costrell talked about it, but Steve Aos did too in

10

Exhibit 274.

11

from preschool expenditures, they may have an incentive

12

to overestimate resource needs resulting in pooling

13

prejudice."

14

the NERC survey did.

15

"Since educators on the panels benefit

And I submit to you that's exactly what
They don't.

All right.

These are the

16

recommendations of the Task Force, and they're on B-3

17

and B-4.

18

case that this is something we should do is really

19

early childhood.

Review them.

And the only one that makes a

The others get a mixed review.

20

Next slide, please.

21

Early Learning we covered in terms of

22

the legal requirements.

23

Class size.

When you read Randy Dorn's

24

deposition, he says the impact of class size is

25

debated.

I think we were both surprised when he was
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asked how important he thought it was and he said I'm

2

not convinced that class size is the determining factor

3

of student learning.

4

testimony.

5

Dr. Melmer gave similar

The final report on page 3 that

6

addressed class sizes qualified the effect of class

7

size, particularly in later grades.

8

grades, it had short run effects and the higher grades

9

is statistically non-significant.

10

Let's keep going.

11

Full-day kindergarten.

In the early

Also in Exhibit

12

287 in the presentation that Mr. Aos made to the Basic

13

Ed Task Force, the jury is still out on full-day

14

kindergarten and its effect.

15

Next slide.

Extracurricular activities

16

and food services.

Alan Burke, who's a deponent

17

witness in this case, is a Deputy Superintendent for

18

Curriculum and Technology.

19

extracurriculars he said the following:

20

the local responsibility.

21

support it, and they do.

22

Basic Education.

23

valued incredibly high.

24

the Basic Ed.

25

social things that are part of athletics, our basic job

On athletics or
"Athletics is

The local community needs to
Athletics is not part of

Despite here in America athletic's
I don't believe it's part of

Even though there's some significant
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is to educate kids to learn the core skills.

2

meals are not part of Basic Education."

School

They're not.

3

Let's go past the double parabolas.

4

Student achievement I want to address

5

real briefly.

That's all the time I have.

This is

6

overall outcomes.

7

slide five.

8

reading and math, reading and math, reading and math.

9

There is general upward improvement.

This is taken out of Exhibit 281,

Student outcomes and test scores in

10

Next slide.

11

The bad news is that we have an

12

achievement gap, and Dr. Armor told you an achievement

13

gap is a national phenomenon which states have tried to

14

cure by throwing more money into the system and

15

directing a lot more money into districts that have a

16

high population that are part of the achievement gap,

17

and it hasn't worked.

18

stop there.

19

meet it, it's part of the investment, something I heard

20

Mr. Ahearne, surprisingly, get to this morning, because

21

the answer to this problem is not throwing bread upon

22

the waters and hoping that something materializes.

23

That's been tried and it doesn't work.

24
25

What he said though was we don't

It's a challenge we have to meet.

How we

The key here is to target the investment
gap to experiment, to develop things gradually and
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1

implement them as they come back with some showing of

2

promise.

3

trying to do as we speak, to identify the targets for

4

the investment and not simply just boost the funding in

5

general hoping that the districts can figure it out.

6

That's what 2261 and the QEC process is

The achievement gap exists.

The

7

achievement levels in the achievement gap based on

8

these two graphs is trending upward.

9

they both trend upward, the gap doesn't appear to be

Unfortunately, as

10

closing.

In some instances, as Erin Jones told you, it

11

may be widening, but we're working on it.

12

on it doesn't mean throwing a whole lot of a bunch more

13

money into the system and expecting it to work.

14

needs targeted investment.

And working

It

15

There are also issues in the math area

16

about whether the WASL is aligned with the classroom

17

instruction and vise versa.

18

in the juxtaposition is the realm between the NAEP and

19

WASL is we've got a great way to assess but we're not

20

teaching to it, or we're teaching great stuff but the

21

assessment doesn't match.

22

funding problem.

23

there so math scores will rise.

24

delivering math instruction for the assessment to

25

figuring out if that is working.

And what we may have here

By the way, it's not a

It's not throwing more money out
It's the vehicle for

That appears to be a
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1

significant part of the problem.

2

School construction.

Okay?

Goodness I

3

got this far.

These core concepts defining intent

4

behind the current policy.

5

are why 100 percent state funded or making it a part of

6

Basic Education is bad policy.

7

ownership investing in the local districts.

8

state and local interest and obligations.

9

of local needs as reflected through voter-approved bond

Exhibit 261 page 8.

These

Balance, ownership,
Balance

Validation

10

measures.

The board may think a new school is

11

necessary.

The administration may think so.

12

the citizenry does not, you're working across purposes

13

there.

14

state resources that the local voters decided they

15

don't want to have.

16

timeliness, and priority.

17

Next slide.

18

There's various testimony about why 100

But if

And why should we fund with, you know, precious

Equalization, neutrality,
It's all on page 8.

19

percent state school funded construction is bad

20

policy.

21

Heuschel's deposition testimony only.

22

of the Renton School District.

23

responsible for funding 100 percent of school

24

construction.

25

there's a role for the state to play in improving.

Let's focus on two superintendents, Mary
Superintendent

The state should not be

If the state is funding 100, then
In
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other words, if the state's going to put 100 percent

2

in, the state's going to call the shots.

3

Morgan confirmed that saying, you want 100 percent

4

state contribution, take a look at federal buildings

5

all over the United States of America and you're going

6

to see similar structures for schools.

7

going to like it, particularly those that really

8

believe in local control.

9

And Victor

They're not

And Superintendent Soria from Yakima

10

indicated Yakima passed a bond in the amount of 114

11

million.

12

work.

13

Next slide.

14
15

The state match was 89.4 percent, so it does

THE COURT:

Mr. Clark, I'm going to have you

conclude after this slide, please.

16

MR. CLARK:

All right.

This is the legal

17

slide.

You know, petitioner's remedy, and, frankly,

18

this is contained in our trial brief.

19

because the Legislature has the exclusive right, I

20

believe, in the first instance to determine means of

21

implementing the Article IX duty.

22

so in 2261 and this court shouldn't disturb it.

It's bad law

It's actively doing

23

The bad signs aspect, as our experts

24

testified, that increased funding is no guarantee.

25

increased achievement, and Dr. Hanushek also supplied

The
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the won't-work aspect of the remedy problem.

2

court ordered adequacy judgments have proven

3

ineffective at improving student performance in other

4

states.

5

I will go to my conclusion.

Okay?

6

There are three things that I want to state in

7

conclusion.

8
9

Large

One, you know, going back to the lives
that are affected by failing to graduate.

Again, let's

10

focus on the system.

11

outcomes.

12

guarantees the opportunity to achieve one.

13

is accompanied by the opportunity to succeed.

14

while we can facilitate maximization of the opportunity

15

that life provides, we cannot guarantee a successful

16

outcome.

17

Your Honor.

18

The system does not guarantee

It does not guarantee success outcomes.

That isn't just education.

It

Every life
And

That is life,

Two, I'd be remiss if I didn't mention

19

the site visits.

We get the site visits.

They take

20

the pulse to see if there was a heartbeat and to see if

21

the physical construction of the school district

22

appeared to be in good working order.

23

from the pictures, some of the buildings were superb

24

and some of the buildings don't look so good.

25

of them look like buildings that our kids can go to

And you can see

But all
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school in and learn.

2

of them had computer terminals there.

3

issue about the age of the books in the library.

4

There's some dispute about whether the computers work

5

or not.

6

that a library would be exhibited as part of the local

7

community's pride in its school facilities with

8

ancient, outdated books, and I can't believe that they

9

have all these terminals ready to be photographed and

10

All of them had libraries.

All

There's some

But I just can't believe in my heart of hearts

they don't work.

11

What are they doing here?

All we wanted to show you was that, on

12

balance, things look to be operating just fine, and

13

that's what we accomplished.

14

feather the school districts at all.

15

our choice.

We weren't out to tar and
That never was

We want them to succeed.

16

Last but not least, okay, if it appears

17

that I've spent a lot of time arguing that, you know,

18

how much is underfunded cannot be proven versus is it

19

underfunded at all, well, you know, that's inherent in

20

the nature of our defense, which depends in large part

21

upon 2261.

22

We are telling you what the future holds

23

so that we can convince you that their remedy is a bad

24

idea.

25

that if it wasn't a problem, why are you trying to fix

In doing so, we necessarily fall into the snare
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it.

We're supposed to try and fix it, whether it's a

2

big problem or little problem or otherwise, and that's

3

what we're doing.

4

not just education.

5

else does a Legislature make an informed judgment.

6

Okay?

7

We studied things, yeah, but it's
We studied lots of things.

How

The problem with this lawsuit is that it

8

was filed in 2007 and events have overtaken it, and the

9

remedy is moot, Your Honor, with all due respect to our

10

opposition.

11

We want you to leave the Legislature to

12

perform its duty through 2261.

2261, if implemented --

13

and I believe it will be -- means a broader definition

14

of Basic Education, a funding formula approach based

15

upon prototypical schools, funding for compensation for

16

staff that is based, in part, on surveys of comparable

17

worth, enriched NERC funding.

18

student is what the Task Force is recommending.

19

Superintendent Dorn's recommendation to the QEC

20

recently had a similar amount.

21

enriched.

22

a separate Task Force in legislation.

23

transportation is scheduled for implementation under a

24

method a consultant recommended and said we cover 98

25

percent of the costs to and from.

I think $1,000 per

It's going to be

Funding for construction is being held under
Funding for
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1

The Legislature has a duty under Article

2

IX.

You have a duty to decide whether it is currently

3

complying or not, but compliance with that duty is

4

dictated by Article IX's definition per our Supreme

5

Court.

6

means, so let's let it do so.

7

the path.

8

Dorn did in the 1970s, and as Judge Dorn did later in

9

the Dorn Two decision, the Legislature can and should

The Legislature has a right to determine the
2261 puts us squarely on

As the Supreme Court did in '78, as Judge

10

be trusted to determine the means of implementing what

11

it and the court say is our paramount duty.

12

This is the third challenge to the

13

entirety of Basic Education funding in 30 years.

14

School funding won the '78 decision, Dorn Two, and this

15

one.

16

There have been other cases but none of

17

them has made the broad challenge that, overall, your

18

system does not satisfy Article IX, Section 1.

19

In this third challenge to the entirety

20

of the Basic Education funding system in over 30 years,

21

all the state is really asking to do is the same thing

22

that Judge Dorn did 30 years ago and 25 years ago.

23

there's a problem, point it out, tell us to fix it, and

24

have confidence in the fact that we will fix it.

25

have.

We

If
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Thank you.

2

THE COURT:

3

Mr. Clark, thank you.

Mr. Ahearne, petitioners' rebuttal.

4

MR. AHEARNE:

5

Thank you, Your Honor.

I do want to get into the points pretty

6

much in the order of what Mr. Clark addressed.

But,

7

first, the confidence, the state will fix it.

People

8

had confidence back in 1978 that when the state Supreme

9

Court said it is the paramount duty of the state to

10

actually amply provide, fully provide fully sufficient

11

funds for that education that the State Supreme Court

12

provide.

People had confidence the Legislature would

13

do that.

We're sitting here 30 years later and the

14

state is saying, trust me, Judge, we've got this new

15

bill and, sure, it doesn't have the specifics and,

16

sure, the '09 Legislature said it doesn't have to be

17

implemented until a decade from now but, trust us, have

18

confidence we'll finally get it right.

19

I mean, the problem -- the problem in

20

this case is we can't have confidence.

21

proven that we can't have confidence that it will

22

actually do what it's supposed to do in the

23

Constitution without a firm court order.

24
25

The state has

If I can now march into the various
points.

It's sort of like the lightening round.
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With respect to the NERCs slides, you

2

know, that state's position is, well, the state's own

3

publications, the state's own sworn testimony from its

4

own Assistant Superintendent for Financial Resources is

5

unreliable.

6

making in closing argument but it's not credible.

7

That's an interesting argument to be

The state is -- OSPI's superintendent

8

explained those NERC numbers, and they aren't just a

9

wish list.

That survey is one that OSPI determined was

10

sufficient to come under that definition.

11

survey of what the school districts were actually

12

spending, not a wish list of, golly gee, let's pretend

13

we're fully funding what would be one.

14

It was a

With respect to the salaries, the state

15

did have experts that came in from other states that

16

had the theoretical markets of what a theoretical

17

market salary would be.

18

to that slide that was actually based on drive-based

19

salaries, not actual-based salaries.

20

Puget Sound still is below.

21

percent of the teachers are in the Puget Sound area, so

22

saying that only Puget Sound doesn't diminish the

23

problem.

24

Taylor testified that using 182 days is not

25

appropriate.

A couple points with respect

Pointing out that

Remember, approximately 60

The 182 column, 182-day column, Professor

But the most important point on market
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1

salaries is the undisputed evidence is districts are

2

paying market salaries.

3

actual market salary in each labor market is what the

4

districts are actually paying.

5

The best evidence of what the

With respect to the F-196 chart --

6

(Pause.)

7

THE COURT:

8

MR. AHEARNE:

9

I have it on my screen, I think.
Well, here you go.

Bingo.

A couple points with respect to the

10

F-196.

The state is misconstruing how we're using the

11

F-196s.

12

with actual programs.

13

is the report of your expenditures.

14

district reports their expenditures in the F-196.

15

is their actual cost.

16

from.

17

the car.

We're not saying the F-196 correlate revenue
What we are saying is the F-196
Every school
This

Forget where the revenue came

This is the actual cost, to use your analogy of

18

The state's own experts say that the

19

actual car that exists that went out and did their site

20

visits, that actual car is adequate.

21

of the car.

22

actually work on the ground with the kids in our state,

23

the superintendents say that that's not adequate to

24

amply provide the education for all kids.

25

the current cost of the car.

This is the cost

The undisputed evidence of the people who

But that is
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The state's interrogatory answers have

2

said that this is all the Constitution requires them to

3

pay.

4

one claims that it should be less or that this is

5

extravagant.

6

is what the state pays.

7

correlate, well, what dollars from here pay for what.

8

This is like saying, let's say the car costs $10,000,

9

and, you know, my dad's giving me 4,000 and saying,

The point of the F-196 is actual costs, that no

This is the minimum actual cost and this
And the fact that this doesn't

10

well, that's enough to buy the $10,000 car.

11

well, that doesn't even buy the tires.

12

well, you take some of that and buy the tires.

13

well, that doesn't buy the steering wheel.

14

can just take some of that and buy the steering wheel.

15

And I say,

And he says,
I said,

Well, you

And the fact that I can't correlate

16

exactly what dollar here is used revenue, is used for

17

what program, doesn't disprove the fundamental fact

18

here that the state's Basic Ed program funding formula

19

amount is dramatically underfunding what is the actual

20

cost of operating our schools.

21

in this case that the actual cost of operating our

22

schools is anything above what is needed to provide an

23

ample education to all children in our state.

24
25

And there's no evidence

Now, Mr. Brodie testified that, well, it
doesn't make sense to include the school buildings in
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here, but that goes back to our discussion earlier this

2

morning, when the reason he says that that's

3

appropriate is because the state doesn't consider

4

providing school buildings as part of education.

5

That's why they don't include it because they don't

6

think that the state has to pay for school buildings as

7

part of Basic Education.

8

program is not part of what they call Basic Education.

Remember, this matching

9

Mr. Clark points out the alternative

10

high school and says that's local choice, and, so,

11

clearly, the state shouldn't be paying for it.

12

no dispute in this case that these alternative high

13

schools are key, they're essential to keeping a block

14

of kids in school so they can graduate.

15

effective program.

16

There's

It's the

And, as I said earlier, local choice

17

means the people on the ground know the best way to

18

spend the resources to produce the best results.

19

not as if the people on the ground know a method that

20

works, like an alternative high school.

21

well, those kids are no longer the responsibility of

22

the state.

23

for that.

24
25

It's

That means,

That's local voters that should be paying

THE COURT:

Mr. Ahearne, you're suggesting

that everything that a school district expends is
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constitutionally mandated to be funded.

2

suggestion.

3

MR. AHEARNE:

4

That's your

No, I'm not in the future.

Here's what the evidence is right now.

5

The state is grossly underfunding education.

It's the

6

four sups that testified.

7

they're spending is what they can scrape up, what they

8

can scrape together.

9

need -- if we're going to take seriously in our state

They all testified that what

It's not what they actually

10

the idea that we're supposed to amply provide a

11

realistic or effective opportunity for all kids to

12

learn the state standards.

13

the Constitution and get rid of that, say we just

14

need --

15

THE COURT:

Now, if you want to amend

But you make certain assumptions,

16

and the assumptions you make, for example, are that

17

athletics are important enough, that the state has a

18

constitutional mandate to provide an athletic field.

19

That's your assumption, and I don't know that the

20

Supreme Court would necessarily agree with that.

21

it's not going to order Learning Improvement Days, then

22

are they going to mandate scoreboards?

23

MR. AHEARNE:

If

Well, let's back into the --

24

let me just refer to the Brown case on Learning

25

Improvement Days.

You remember the whole issue there
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was the Legislature had said in the Budget Act Learning

2

Improvement Days are Basic Education --

3

THE COURT:

Right.

4

MR. AHEARNE:

-- and then they dropped them

5

for money reasons rather than education reasons, and

6

the state said, oh, if it's in the Budget Act, that

7

doesn't count as the statute.

8

doesn't count.

9

the state was saying and said, you know, if it's in the

10

And the State Supreme Court bought what

Budget Act, it doesn't count.

11

What we say there

That's not a statute.

It has to be in a substantive statute.

12

And that's all Brown was talking about with the

13

Learning Improvement Days.

14

mean, there wasn't evidence in that case as to whether

15

they were or weren't necessary or thinks like that.

16

The Legislature said they were learning -- they were

17

Basic Ed, and now you're backing off of what you had

18

said.

19

It wasn't an issue of -- I

But going back to the --

20

THE COURT:

I think the state had a different

21

reading on Brown, but they don't have an opportunity

22

to --

23
24
25

MR. AHEARNE:

Well, I did want to get

diverse -THE COURT:

Let me use your time as you see
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fit.

2

MR. AHEARNE:

Okay.

Well, my point on the

3

F-196 is we're not saying that they showed the revenue

4

streams within expenses.

5

expenses.

6

state's -- what they say is the Basic Ed amount, all

7

the Constitution requires is grossly under -- anything

8

you want to say.

9

off.

They showed the actual

And one thing that is clear is that the

You can take all the extracurriculars

Take all food service off.

Take all the

10

utilities.

11

All the school building administrators, the

12

non-teachers.

13

those four focused districts, and off the top of my

14

head, I think almost all of the others.

15

school buildings, the classroom teaching, and the pupil

16

transportation.

17
18

Say everyone has to operate in the dark.

These boxes range in size with all of

THE COURT:

It covers the

You're leaving out a big chunk of

federal funding here as well.

19

MR. AHEARNE:

Again, I'm leaving out the

20

discretionary state funds like the 728 money which was

21

there in 07-08 is now gone.

22

THE COURT:

Right.

23

MR. AHEARNE:

I'm leaving out the federal

24

money, and from different districts, that varies in

25

size.

But in every district you've got local funds
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that are paying a significant portion.

2

district, which now leads into, you know, is it a local

3

levy or a local bond, the State Supreme Court decision

4

that Your Honor was asking about.

5

Supreme Court said local levies, which was what the

6

issue was there, couldn't be relied upon.

7

not stable and dependable.

8

are the exact same.

9

talking about the construction studies that Mr. Clark

10

And in every

The reason the State

They were

And the local bond votes

I'll get into that when I'm

mentioned.

11

Mr. Clark quoted Terry Bergeson in

12

saying with respect to -- that Terry Bergeson "provides

13

the answer."

14

actually just illustrates the problem with tautology.

15

Bergeson said that the Legislature's determined the

16

cost of the constitutionally-required Basic Education

17

in Mr. Clark's questioning.

18

Education as the program funding formulas, and the

19

tautology is true.

20

funding formulas, of course, the state funds it.

21

Well, does the quote that he gave

But she was defining Basic

If Basic Education is program

Superintendent Bergeson's testimony also

22

confirmed that -- and now I'm reading from page 75 --

23

that the schools are forced to rely on local levies to

24

fund Basic Education.

25

you believe the school districts rely heavily on levies

"Question:

My question is do
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and bonds for funding Basic Education, including

2

teachers' salaries?

3

on then to qualify with respect to the bonds, but the

4

levies are funding Basic Education.

5

Answer:

Yes, I do."

And she went

She also explained how she also

6

testified under oath that the state is not amply

7

providing for that education described in Exhibit 2.

8

With respect to Mr. DeLeeuw, our point

9

wasn't what was local funds and what was state funds.

10

In fact, if you read -- when you read his transcript,

11

he says he doesn't know what part of the pie chart

12

should be what part.

13

prove and produce results.

14

shows that, in Spokane, when they diverted a large

15

chunk of money to ELL it produced results.

16

Our point was directed resources
That's the chart which

With respect to the Tunstall case that

17

Mr. Clark mentioned with respect to all really doesn't

18

mean all.

19

that that case held that Article IX imposes no duties

20

in the school districts at all.

21

solely the state's burden.

At first, when you read Tunstall, recall

It's, all education is

22

But the fact that kids over 18 aren't a

23

child under the Constitution doesn't mean all doesn't

24

mean all.

25

18.

It means children doesn't include kids over

And when Mr. Clark mentioned that Early Learning
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has never included three or four year olds -- or Basic

2

Education has never included three or four year olds.

3

My recollection is that Basic Ed Program Funding

4

Formula for Special Ed includes a different multiplier

5

for three and four year olds.

6

Special Ed kid with disabilities, Basic Ed, my

7

understanding, has included three and four year olds.

8
9

So, at least for a

But that's not the real point.
point is, what's the purpose of kindergarten?

The real
It's to

10

prepare kids for first grade, make sure they're

11

prepared for first grade.

12

The undisputed research before the Basic

13

Ed Task Force, et cetera, has been the best way to make

14

sure kindergartners are ready for -- that

15

kindergartners are ready for first grade when they

16

leave kindergarten is Early Learning.

17

Now, when the state designs its program,

18

it's going to amply provide an education for all kids.

19

It may decide it would rather spend tons of money in

20

that one year of kindergarten to get them up to speed

21

or do the more economical thing of spending less money

22

on Early Learning.

23

can make.

24

amount you're asking the court to expand the age limit,

25

we're asking the court to order the state to design a

That's a program decision the state

But that's not a decision that -- the mere
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program that provides an ample opportunity of realistic

2

and effective opportunity to all children.

3

If the state decides to follow the

4

research, which is Early Learning is the most efficient

5

way to do that, great, it saves everybody money.

6

it's the result the Constitution requires, not, you

7

know, how you're going to spend your money to do it.

8
9

THE COURT:

And that was in 2261 for

low-income families that was vetoed --

10

MR. AHEARNE:

11

THE COURT:

12

MR. AHEARNE:

13

But

Exactly.

-- by the Governor.
And that was vetoed.

With respect to the information that

14

needs to be available, remember, the new accountability

15

in accounting systems under 2261, they're the same

16

thing that House Bill 1209 said the state was going

17

start implementing.

18

State Board of Education Chairman, Mary Jean Ryan,

19

about, well, what's greater -- she was saying what's

20

great about 2261 is it's got its new information

21

system, and I read her question, which, frankly, was

22

quoting from House Bill 1209, so what you're saying is

23

the great thing about 2261 is that it would do blah,

24

blah, blah, which is -- I was taking that language from

25

House Bill 1209.

You recall my questioning of the

She goes, yes, that's what we need.
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Well, that's what House Bill 1209 said and we never did

2

that in all the intervening years.

3

Mr. Clark mentioned the transportation

4

studies and that they -- they answered the questions --

5

a lot of the questions that are raised.

6

mention it, I'd like to point out, quickly, just some

7

parts of these transportation studies that he's asked

8

you to read.

9

Exhibit 262, which he cited, I would refer to -- and

Since he did

Starting with the 2007 report, which is

10

Mr. Clark says he's got it well in hand.

11

to the 2002 report that's attached to that report that

12

state's, on page 2, that districts have a higher cost

13

per square foot than the state funding formula provides

14

and use more space than the state funding formula

15

provides.

16

I refer the court to the '98 report.

17
18

THE COURT:
you there.

19
20

I'm sorry, counsel, I just lost

Are you talking about transportation?
MR. AHEARNE:

THE COURT:

22

MR. AHEARNE:

23

25

No.

I'm sorry, construction.

If I misspoke --

21

24

I would refer

Okay.

I --

-- I totally messed up.

I was talking about the construction
reports.

Mr. Clark said -THE COURT:

Thank you.
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2

MR. AHEARNE:
hand.

-- construction's well at

We referred to construction reports.

3

THE COURT:

Okay.

4

MR. AHEARNE:

And now I'm referring you to

5

what's attached to these exhibits are the prior '92

6

report, the prior '98 report, which identifies on page

7

163 the underfunding of actual costs, and on page 164

8

the underfunding or lack of providing enough space.

9

Then, the Washington State Board of

10

Education 1992 Report that's attached on page 171,

11

which identifies the amount of space, the standards,

12

and on page 202 the amount of increased space standards

13

that are required.

14

This is back in 1992.

I then refer to the final report of the

15

Legislative Task Force, which is Exhibit 261 and where

16

it reports on page ES-2 that local sources are

17

increasingly paying a larger portion of capital costs.

18

Up to 81.8 percent aggregate of the capital

19

construction expenditures in the state are funded by

20

local sources.

21

Page 22 identifies the bond passage

22

rates, which shows why they're not stable and

23

dependable.

24

percent.

25

identify what the state program does not pay for.

2006, 54 percent failed.

2008, 74 percent failed.

2007, 60

Pages 54 and 55
For
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example, site acquisition costs and things like that.

2

Pages 65 through 67 identify the state's current

3

formula, how it's not fully funding.

4

that matching formula, not funding area space that's

5

needed or the actual construction costs.

6

And this is just

Mr. Clark also referred to the

7

transportation study.

The JLARC Study, which I think

8

he called Exhibit 45 but it's -- my records show it's

9

Trial Exhibit 357, the JLARC Study.

And it noted that

10

there's that passage that states, beginning in the 1988

11

school year, the Legislature established the statutory

12

commitment to fund the transportation of eligible

13

students to and from school at 100 percent, and you say

14

in the illustration of the value of 2261, I think

15

that's an illustration of why 2261 and statutory

16

commitments don't mean -- they're not worth the paper

17

that they're written on.

18

almost -- yeah, 30 years later and the fact of the

19

matter is the state has not complied with funding

20

transportation at 100 percent or even near 100

21

percent.

22

Legislature said our plan is that some future

23

Legislature will start implementing a new funding

24

formula for the 2013-14 school year.

25

implementing, as Representative Priest testified.

Here we are 30 years later

The fact that 2261 says that the 2009

One, start
You
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could start implementing it by spending a dollar more

2

every year.

3

completing implementation.

4

know what that implementation is going to be.

5

state's own construction -- now, I'm mixing up

6

construction and transportation -- Transportation Task

7

Force, the most recent one, which is Trial Exhibit 356,

8

in Appendix A, identified how much money the state is

9

saving every year, $120 million every year they delay

10

That's starting to implement.

That's not

And, number two, we don't
And the

this.

11

Appendix A shows that the state was

12

underfunding by 120 -- over 120 million in the 06-07

13

school year -- I mean 07-08.

14

and 11.

15

bucks that the state saves but the school districts

16

still have to pay.

And then 08-09, and 10

Every year delayed is another 120 million

17

The state knows exactly how much they're

18

underfunding each district.

They don't need to do

19

another study.

20

now at page -- well, the first page of Appendix A that,

21

for example, Sutterville is overfunded by $1,082, and

22

Bethel is underfunded by $4,384,205 -- or $384,285.

23

Well, we can't take away Sutterville's $1,000 because

24

that wouldn't be fair so we have to keep underfunding

25

Bethel by $4.4 million.

And they excuse that -- and I'm looking

That's just doesn't make
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sense.

2

With respect to -- let's see the

3

statute.

There were questions early on about, well,

4

what did the Seattle School District decide, how did

5

they decide when there was no statute.

6

a Budget Act.

7

as a statute, there was a Budget Act.

8

declaration of the Budget Act being unconstitutional.

9

It was a failure to act.

Well, there was

So if you're going to count a Budget Act
There was a

The state had never passed

10

the statute that designed the program and amply

11

provided fully sufficient funds for that program to

12

amply provide the education that's described in the

13

Seattle School District case.

14

The state still hasn't acted.

The state

15

talks about its programs that date back to the Wally

16

Miller Report, the staffing ratios, the salary grid,

17

the NERC levels that were set back then.

18

never determined how or done even correlations between

19

the programs that are in its funding formulas and the

20

results, the education, even providing effective or

21

realistic opportunity for the kids of being equipped

22

with that education.

23

The state has

Your Honor, I raise questions about this

24

enhancement issue and that's one struggles, you know,

25

the local levies can use enhancements -- be done for
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enhancements but not for Basic Education.

And the

2

state's attorney recognized that, well, if you look at

3

the dictionary, an enhancement is like bells and

4

whistles.

5

now look at the dictionary instead.

6

should be what the Constitution doesn't require.

It's something you really don't need.

7

Let's

And enhancement

Well, that's another tautology.

If an

8

enhancement -- if the Constitution doesn't require

9

enhancements and you define enhancements as the

10

Constitution doesn't require, you don't have a

11

definition.

12

use common English dictionary meanings.

13

common meaning of enhancement is something extra that

14

you don't need, that is what the meaning is, and,

15

frankly, that's consistent with the ruling in the

16

Seattle School District case.

17

We've always construed our Constitution
And if the

If the Constitution requires the state

18

to make the state make ample provision for the

19

education of all children, then if the state is doing

20

that, you don't need any local levies.

21

district could provide every child in its district a

22

realistic or effective opportunity to learn the

23

knowledge and skills in the state standards without a

24

single penny of local levy dollars.

25

to do something in addition, that might be an

A school

And if they want
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enhancement.

2

now.

3

But we are nowhere near that point right

One thing that this chart does

4

illustrate is we're not even in the ballpark.

5

state asked some questions about the QEC and how

6

they're supposed to be coming up with things about

7

2261.

8

then the QEC is going to make their recommendations and

9

that's what's going to be then adopted, trust them

10

The

And Mr. Clark suggested that while, you know,

that's what the Legislature's going to adopt.

11

Well, if you look at the list of who's

12

on the QEC, it's the basic same cast -- or similar cast

13

of characters that's on the Basic Ed Task Force,

14

representatives of the House, of the Senate, Betty

15

Hyde.

16

learned through the testimony.

I forget who some of the other ones were that we

17

If you were having this trial last year,

18

the state would be saying it's the Basic Ed Task Force

19

is going to be making their recommendations and trust

20

us, the 2009 Legislature is going to adopt it.

21

Well, the Basic Ed Task Force did make

22

their recommendations and the Legislature did not adopt

23

it.

24

the things that would cost money and adopted the things

25

that were free and punt -- and kicked the can further

Frankly, what the Legislature did is they rejected
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down the road.

2

We had the same problem with Washington

3

Learns.

Washington Learns was supposed to come up with

4

the answer and make recommendations.

5

anything.

6

It didn't do

We'll go back to the paramount duty

7

study that you remember Dan Grimm testified was the

8

exact same thing as the Basic Ed Task Force that he

9

ran, the paramount duty study back in 1985.

10

We've not

made progress.

11

THE COURT:

What makes you think if I ordered

12

a study or declared that the Legislature should conduct

13

one that they're not going to appoint the exact same

14

people who were on Washington Learns and BEFTF?

15

these are the people that are in the education arena.

16

MR. AHEARNE:

And

Appointing those same people is

17

fine.

18

that is going to provide all kids a realistic or

19

effective opportunity to learn the knowledge and skills

20

in the state standards, setting exactly what it is

21

they're supposed to be doing.

22

the committee isn't as important as the fact that they

23

design a program that is aimed at doing exactly what

24

the Constitution requires.

25

Having them come up with -- design a program

And, frankly, who's on

Right now, without paramount, ample, and
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all, and education set in stone so it's not just, you

2

know, the legal folks sitting in this courtroom that

3

wink wink, nod nod, we all know what it means.

4

state, as an institution, has to be told in no

5

uncertain terms that paramount, ample, and all means

6

the education does mean the knowledge and skills in the

7

state standards, design a program that provides all

8

children, all, a realistic and effective opportunity to

9

learn those state standards.

10
11

THE COURT:

The

Isn't that what the Supreme Court

ordered in 1978?

12

MR. AHEARNE:

And we haven't done it yet.

13

That's exactly our point, Your Honor, and this idea

14

that the state is saying trust us, you know, we'll get

15

around to it in 2261.

16

Now, you know, I had a professor in law

17

school that used to say, you know, to two most

18

dangerous words in the English language are trust me,

19

and they're especially most dangerous when it's the

20

government that's saying it.

21

Now, I grew up in a house where, you

22

know, you have RFK, JFK, and Martin Luther King in the

23

hallway, so to me that never rang true until this

24

case.

25

The state has been saying for the last
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30 years, trust us, we're going to get it right.

We've

2

got paramount duty reports, GCERF, the Washington

3

Learns, all these legislative studies, now the Basic Ed

4

Task Force, and in the meantime an entire generation

5

has passed through our school system.

6

we opened up for this case, Stephanie McCleary was 13

7

when the Seattle School District decision was

8

rendered.

9

13.

Remember, when

When we filed this suit, her daughter was

And by the time 2261, if future Legislatures say

10

to do what the current Legislature intends for them to

11

do, it will be Stephanie's grandkids that are finally

12

seeing that result.

13
14

Your Honor, how much time do I have
left?

15
16

THE COURT:

I'm going to give you another 12

minutes, counsel.

17

MR. AHEARNE:

18

Okay.

With respect to -- let's see if I can

19

jump ahead.

With respect to the pictures that

20

Mr. Clark referred to, showing that the purpose of

21

those pictures was to show what the school districts

22

are actually providing, this is adequate, a couple

23

points.

24

One, remember, these drive-bys that the

25

site visit experts did were superficial examinations.
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And they didn't go into any details.

Two quick

2

examples.

3

said, well, here's a -- in the Hofstetter Elementary

4

School, you know, that's the one with, you know, the

5

alligator pit underneath because of the water, he said,

6

well, you know, they could have built that in this big

7

open field that they decided to build a baseball field

8

on instead.

9

local choice.

Remember when Mr. Lonborg was testifying, he

10

So, clearly, they could have -- that was a

But remember Ken Emmil's testimony.

11

That baseball field was a swamp, and the only reason

12

there's a baseball field there is the local Rotary Club

13

said, hey, if we fill in your swamp, can we put a

14

baseball field there.

15

avoid the water -- the underground water problem.

16

you know, nothing against Mr. Lonborg.

17

review doesn't reveal that.

18

who visited Yakima School District.

19

looked at the library books in this library and they

20

looked new.

21

That's not a suitable site to
But,

Superficial

Then there was the expert
He said, look, I

Remember, Ben Soria testified that the

22

reason -- you know, we don't have enough money to

23

replace our library books.

24

when we build the buildings and so our library's

25

generally the age of the building, but we do buy new

You know, we do buy them
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covers so they look new.

2

Well, it's what's inside the book that

3

is what teaches kids, not the covers on the outside.

4

The superficial views don't prove that everything is

5

hunky-dory.

6

in detail where they are underfunded and they don't

7

have the resources they need.

8
9

The superintendent's testimony explained

And the last point about the site visit
experts, remember, the three things that they

10

emphasized prove that there's an adequate education

11

being delivered.

12

local funding, legal technology, which is primarily

13

local funding, competent teachers, the market rate for

14

which is paid by local funds, the state's own site --

15

the reasons the state's own site visit experts are

16

saying current system is okay for kids confirms the

17

state's violation because those reasons are based on

18

things that the state doesn't fund, things that local

19

taxpayers funds fund, which is exactly what the Seattle

20

School District decision said local school districts --

21

or the state Constitution does not allow.

22

The facilities, which are primarily

I know I'm forgetting something, but, at

23

the end of the day, what we're -- the state is actually

24

asking this court to do is close its eyes -- this is

25

the real world that's been presented to this court over
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the course of the last eight weeks.

The failures that

2

have resulted in our system -- and I don't care how you

3

measure those, whether it's the high school dropout

4

rates, which are unacceptable, the uniform testimony

5

has been it is unacceptable, and those grades,

6

remember, are the same, one out of four graduate from

7

high school, are the same grades that the paramount

8

duty study said were unacceptable, the same grades that

9

the GCERF Study said were unacceptable, and we still

10

have those now.

11

say, you know these high school dropout rates that we

12

published to the world and we put on our report cards,

13

et cetera, said, well, maybe they're not as reliable.

14

And for the state to now come in and

One, it's not credible for the defense

15

to come in and say, well, the evidence that I said

16

before is not reliable.

17

amount of dropouts were less, that doesn't diminish the

18

fact that you've got thousands and thousands of kids

19

that we are failing, and you can make your analogies

20

to -- people can make their analogies that you can lead

21

a horse to water but you can't force it to drink.

22

But, two, even if the actual

But, remember Nick Brossoit's analogy,

23

we're not looking at what the horse actually needs to

24

be able to drink, and the programs we've designed in

25

this -- the statute that we have, based on the Wally
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Miller Report in the '70s isn't designed to address

2

those problems.

3

You can address failure.

Try looking at

4

the WASL.

Remember, the state itself defined 1209.

5

What are the knowledge and skills kids need?

6

Essential Academic Learning Requirements.

7

knowledge and skills kids need to compete in today's

8

world and meaningfully participate in our democracy?

9

And the state itself designed the test, the test to see

It is the

What are the

10

whether our students are learning those.

11

results are nothing short of abismal, especially when

12

we look at achievement gaps and gaps between the haves

13

and have nots.

14

And the WASL

And, again, one of the grand purposes of

15

education in our democracy is to serve as an equalizer,

16

not a perpetuator.

17

years, that's exactly what it's done.

18

And over the course of the last 30

And last part of the evidence of the

19

failure is the testimony of all of the superintendents

20

that have been here, Roberto Maestas, James Kelly, the

21

people who are actually on the ground confirming in

22

exact -- with individual details of how we are failing

23

our kids.

24
25

The state is asking this court to close
its eyes to those failures to the real world.

Close
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its eyes to the actual underfunding that the state's

2

own witnesses confirmed.

3

that the local levies that school districts are heavily

4

dependent on local levies and local voter-approved

5

bonds to fund their operations.

Close its eyes to the fact

6

The state mentioned that the law

7

requires the Legislature to be given a chance.

8

Legislature's had 30 years of chances.

9

Constitution requires this judicial branch to enforce

10

The

The

the Constitution.

11

Deference could have been given to the

12

school district 30 years go -- I mean, to the state 30

13

years ago.

14

did give it that deference, but the time has come for

15

this court to act.

16

And the Seattle School District decision

Turning back to Skip Priest's testimony

17

where he noted that "The great tragedy of this long

18

debate and delay is that we're not talking about the

19

numbers.

20

reading from transcript 1168 to 69.

We're talking about real world kids."

I'm

21

After the state's expert witnesses have

22

all flown back to their home states, those real world

23

kids are still going to be here in this state, and this

24

court -- we request the court not forgot who those real

25

world kids are.

The kids that Superintendent Nick
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Brossoit talked about, the kids that Mike Blair talked

2

about, the kids that Ben Soria talked about.

3

remember -- and Ken Emmil pointed out and explained how

4

the education was crucial to kids that he talked about

5

one by one by one.

6

needs to protect.

7

The kids,

These are the kids that this court

The state says that, well, the courts

8

are the most constrained branch of government.

9

that doesn't mean the court should punt.

Well,

In fact, it's

10

the court's duty to enforce the Constitution to read

11

the quote from the run of the cases that we cite, you

12

know, in our brief -- in our trial brief, and this is

13

now the Montoy case, where the Kansas trial court faced

14

a similar type of situation where the court would

15

state, hey, you know, we're getting there, and it's

16

only slightly unconstitutional, et cetera, the court

17

held this case involves the fundamental law of our

18

land.

19

whether it will be enforced or preserved.

And this court has no discretion whatsoever in

20

There is no higher duty of any judicial

21

officer than to see to the adherence of government to

22

our Constitution.

23

bit pregnant, and there's no such thing as slightly

24

unconstitutional.

25

There is no such thing as a little

In this case our system is not slightly
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unconstitutional.

2

of fact that the state is not amply providing for the

3

education.

4

in the state standards of all children residing within

5

our boarders.

6

There can be no debate as a matter

It is defined as the knowledge and skills

We'd simply ask that this court confirm

7

the evidence that's been presented at trial, confirm

8

that paramount, ample, all, and education mean what

9

they say, confirm that the state is not complying with

10

its constitutional duty today, and enter the order that

11

we talked about earlier this morning that orders the

12

state to design a program that does provide all

13

children with an effective and realistic opportunity to

14

meet those state standards, determine its cost, and

15

determine how it will fund it with stable and

16

dependable state resources.

17

These are things the state can do and

18

these are things that the Constitution says the state

19

must do.

20

That's all I have.

21

THE COURT:

Thank you, Mr. Ahearne.

22

MR. CLARK:

Your Honor, I neglected at the

23

end of my presentation to offer, if the court wants,

24

copies of the slides that I used and only the slides

25

that I used in my presentation.
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They all refer to evidence.

They're all

2

demonstrative.

It's within your -- I want to offer

3

them in case you decide you want to have them.

4

a set for opposing counsel as well.

5

THE COURT:

6

MR. AHEARNE:

I have

Mr. Ahearne?
I have no objection as long as

7

I'm allowed to go back and print copies of the ones I

8

used.

9

THE COURT:

I will accept PowerPoint --

10

MR. CLARK:

From both.

11

THE COURT:

-- exhibits from both sides.

12

MR. CLARK:

Shall I hand mine up now or --

13

THE COURT:

You may.

14

MR. CLARK:

-- wait for Mr. Ahearne?

15

THE COURT:

You can give them to the clerk at

17

MR. CLARK:

All right.

18

the ones that I actually used.

19

more correctly than others.

16

20
21

You may.

this time.

THE COURT:

And these are only

Some of them I used

Thank you, counsel.

Well, counsel, not surprisingly, I will

22

not be ruling from the bench.

23

probably the full length of or close to the full 90

24

days to decide it.

25

I expect this will take

My goal is not to have to have you back
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in this court, but I will not promise that.

2

my way through my analysis, there is a possibility --

3

I've never done this before except with supplemental

4

briefing and such, which I do not think is appropriate

5

here.

6

either additional argument or additional briefing on

7

discreet issues.

8

expectation of the length that I expect for me to

9

decide the case.

10

As I work

But there is a possibility that I may request

But I wanted to give you a realistic

On behalf of the court and the lower

11

bench, I want to express our and my sincere

12

appreciation and gratitude for all the professionalism

13

and courtesies that have been extended to this court,

14

to the lower bench, and for counsel to each other.

15

I have to say that your presentations

16

and your conduct in this court is one of the best

17

examples I have ever seen that passion and zealous

18

advocacy do not have to compromise professionalism and

19

common courtesy and protocols of the court.

20

truly, truly acknowledged by each of us that are here

21

working on this case.

22

And it is

It has been a pleasure having each of

23

you here, counsel, and your staff, your clients, your

24

witnesses, and it has been truly a superbly-tried case,

25

one of the best, if not the best, that I have had in my
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2

court.
So I want to welcome all of you back

3

here in the future.

4

again when I deliver my decision, if not before.

5

there are any logistical issues, please contact Marci

6

or Theresa with regard to any exhibits.

7

I will look forward to seeing you

Mr. Ahearne, if you want to got those

8

PowerPoint slides up to Marci, you can make

9

arrangements for that.

10
11
12
13

And I look forward to seeing

all of you sometime in the future.
Until then, the case of McCleary versus
State of Washington is hereby adjourned.
Court is adjourned.

14

(Whereupon proceedings concluded.)

15

--oOo--

16
17
18
19
20
21
22
23
24
25

If
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